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COMMENTS OF PAETEC HOLDING CORP.

PAETEC Holding Corp., on behalf of its operating subsidiaries, PAETEC Communica-
tions, Inc., US LEC and McLeodUSA Telecommunications Services, L.L.C. d/b/a PAETEC

Business Services (all doing business as “PAETEC”), through its undersigned counsel, respect-



fully submits these comments in response to the Public Notice issued by the Commission in WC
Docket No. 10-188."

I. INTRODUCTION AND SUMMARY

PAETEC welcomes the Commission’s focus on the business broadband marketplace in
this Public Notice. PAETEC currently offers a wide array of IP-based data, voice and application
services to business customers. Trends in the business broadband marketplace observed by
PAETEC include a shift from TDM to IP services, a shift from simple connectivity and/or legacy
LAN services to IP-based WAN and Cloud services, and increased customer demand for multi-
site service.

To remain competitive, PAETEC provides a differentiated value proposition to small and
medium-size business customers with product offerings that are not available from cable provid-
ers and that are rarely offered by LECs to customers of this size. LECs and cable company
business practices, however, make it challenging for PAETEC to acquire, install and maintain
critical last mile access for the delivery of these services. If PAETEC were able to obtain timely,
cost-effective Layer 2 Ethernet access to businesses using LEC and cable infrastructure,
PAETEC would be able to offer IP-based business service solutions to more business locations
and at lower prices than is currently economically viable. The Commission should take proactive
steps to address the trends and issues discussed herein in furtherance of the Commission’s goal
that “businesses realize the maximum benefits of broadband services and competition." In this

connection, one of the most important proactive steps toward this goal would be to require

L Wireline Competition Bureau Seeks Comment on Business Broadband Marketplace, WC

Docket No. 10-188, Public Notice, DA 10-1743 (rel. Sep. 15, 2010) (“Public Notice). These
Comments are also being filed as ex parte presentations in certain other Commission proceed-
ings (as noted in the caption to these Comments) to the extent that the subject matter discussed
herein addresses issues under consideration in these other dockets.
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ILECs to make broadband capable inputs and facilities available to CLECs on a wholesale basis
at just and reasonable rates, terms and conditions as proposed below.

IL. DISCUSSION

A. PAETEC’s Existing IP-Based Services

The Public Notice requests information regarding “transmission services, technologies, or
types of facilities that are used in the business broadband marketplace, including those discussed
in this Notice and any others that are relevant to a full understanding of the marketplace.” It also
seeks information on the “various possible combinations of services, technologies, and facilities”
and “differences among customer ‘[ypes.”3

PAETEC currently offers a wide array of IP-based services to business customers.* These
services constitute a very large portion of PAETEC’s product portfolio and include both trans-
mission services (e.g., Ethernet) and application-based services which utilize such transmission
services (e.g., cloud computing/virtual desktop service offered via packetized transmission
services). The strategic focus of PAETEC’s IP-based service innovation has been on the health-
care, higher education, finance, government, and hospitality industries. Together, these five
industries represent more than 25 percent of all PAETEC revenue. Below are descriptions of the

various [P-based data, voice and application services, along with [P-based data center products,

that PAETEC offers to business customers.

(S}

Public Notice at 3.
1d.

PAETEC considers IP-based services to include an Ethernet or IP-based transmission
service delivered via a TDM input.

(O8]

B



1. IP-Based Data Services’

e Dedicated Internet Access: This service combines a high-performance IP (Internet
Protocol) backbone and a state-of-the-art IP routing service. The service includes sub-T-1
speeds for small businesses and speeds from 1.5 Mbps to OC-n or GigE for those with
higher bandwidth demands, multiple private peering and transit points across the country
for excellent diversity and network performance, and SLA-backed performance
guarantees for packet delivery, latency, backbone availability, and jitter.

e Ethernet Local Loop: This service provides a flexible, high-bandwidth solution that can
be used for both data and voice traffic and allows for bandwidth purchase in increments
ranging from 10 Mbps to 1 Gbps, often without a change to the customer’s fiber-fed loop.
This service allows for utilization of other PAETEC solutions, including Dedicated
Internet, MPLS VPN (Multiprotocol Label Switching Virtual Private Network), or VoIP
(Voice over Internet Protocol).

o Fixed Wireless: This service is an alternative last-mile and metro-area data and voice
transport solution that can complement or replace a portion of a customer’s existing
physical network infrastructure. Fixed Wireless can be either a standalone point-to-point
solution, or bundled with other PAETEC services as part of a business continuity solution
to maximize a network's operational efficiencies by sharing its communications load
across multiple transport paths.

e Hosted E-mail Security: This service includes three different e-mail security modules:
1) Hosted E-mail Security with Anti-Spam, 2) Hosted E-mail Security with Anti-Virus,
and 3) Hosted E-mail Security with Image Control.

e Hosted Web Security: This service provides tools to secure and protect Internet traffic
from outside threats and enforce acceptable use policies relating to Web content. Tools
include Web Anti-Virus and Web Anti-Spyware, which combine multiple commercial
virus scanners to identify known legacy viruses while monitoring for spyware, adware,
and malware, as well as Web URL Filtering, which uses a rule-building process to sort
inappropriate content and file types.

e IDPS (Intrusion Detection and Prevention System): This service works along with the
PAETEC Network Firewall service to provide both IPS (Intrusion Prevention Sensors)
and IDS (Intrusion Detection System) protection through an actively monitored,
quadruple-redundant and geographically diverse event correlation fabric.

e Managed CPE Firewall: This service provides protection based on a UTM (Unified
Threat Management) platform, an application-based firewall built on a layered security
architecture. This service offers professional configuration plus maintenance, monitoring,
and break-fix support through PAETEC’s Data TAC (Technical Assistance Center), as

o

Further information on the service descriptions provided below is available on
PAETEC’s website at http://www.paetec.com/products-services/data.
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well as firewall logs and statistics available anytime via the PAETEC Online customer
portal.

e Managed Router Support: This service provides three different levels of professional
configuration, maintenance, and monitoring support based on customer requirements,
regardless of whether the router is being used for Internet services, VoIP, MPLS VPN, or
another application.

e MPLS VPN: This service maximizes available bandwidth by converging voice and data
traffic using an advanced IP-over-SONET (Internet Protocol over Synchronous Optical
Network) backbone. IPSec (Internet Protocol Security) capabilities allow encryption of
critical data using DES (Data Encryption Standard), and 3DES (168-bit) encryption.

e Network Firewall: This service protects important data from hackers and other external
threats by allowing internal users to access Web pages and e-mail without giving external
users access to the computers on the internal network.

2. Voice Services’

e Dynamic IP: This service allows fully integrated data, voice, Internet, and VPN services
on a single IP connection. With this service, data and voice services share all bandwidth
with no artificial limits on number of business lines. This service allows customers to
leverage converged, dynamic IP data and voice services while continuing to utilize
traditional telephony or IP telephony systems like PBX (Private Branch Exchange) or key
systems.

e Hosted IP Telephony: This service provides three levels of Hosted IP Telephony using a
fully managed IP network for complete data and voice integration: 1) Basic, 2) Dial-tone,
and 3) Premium, which replicates PBX functionality and offers a comprehensive suite of
end-user and enterprise features, plus administrative and end-user Web-based
management portals.

e IP Simple: This integrated offering includes voice, data and phone system rental using
PAETEC’s IP Simple Solution that provides network service and a state-of-the-art IP
Phone System in an all-in-one communication powerhouse integrating feature-rich phone
systems, advanced IP phones and powerful software features.

3. IP-Based Application Service’

e PINNACLE Online: This offering provides Software as a Service (SaaS) real-time suite
of integrated IT infrastructure management tools.

Further information on the service descriptions provided below is available on
PAETEC’s website at http://www.paetec.com/products-services/voice.

I Further information on the service description provided below is available on PAETEC’s

website at http://www.paetec.com/products-services/applications.




4. IP-Based Data Center Products®

e Data Backup & Recovery: This service offers secure, automated off-site server backup
performed on a daily basis using simultaneous storage in two geographically diverse SAS
70 Type-II certified PAETEC data centers.

e Dedicated Hosted Server: This service provides a dedicated server located and
maintained in a secure PAETEC data center, monitoring and management services, a
wide variety of storage and processing options, and a choice of operating systems.

e Shared Web Hosting: This service provides a solution for organizations that desire a
Web presence but either prefer not to develop and support their own Web server, or do
not have the IT resources necessary to host it themselves. Shared Web Hosting offers a
range of affordable, customizable packages and allows customer to retain complete
administrative and design control.

B. Trends in Customer Demand Identified By PAETEC
1. Shift from TDM to IP-Based Services

Regarding “the trends in the business broadband marketplace,”” PAETEC has observed
the following two trends that are apparent from its data: (1) a growing shift from TDM to IP
services; and (2) a shift from lower value-add (i.e. Internet connectivity) and/or legacy WAN
services (i.e. frame relay) to IP-based WAN and Cloud services.

The shift from TDM to IP-based customers from 2006 to 2010 is reflected in the shift in
the respective revenue shares of TDM and IP services. In 2006, 75 percent of revenue was
derived from TDM-based services, versus 25 percent from IP services. In 2010, only 60 percent
of revenue was derived from TDM-based services and 40 percent was derived from IP services.
The trend is even more apparent when the analysis focuses on new customers. Only 30 percent
of the revenue from new customer sales in 2010 was derived from TDM services, compared with
70 percent of revenue derived from IP-based services. The data confirms that IP-based services

provided over a broadband connection are accepted as a reliable service platform in the retail

8 Further information on the service descriptions provided below is available on
PAETEC’s website at http://www.paetec.com/products-services/data-center.

2 Public Notice at 3.




business market and have become the platform over which business customers will demand
competitive choices going forward.

The second trend is a shift from simple connectivity and/or legacy LAN services to IP-
based WAN and Cloud services. The changes in services and applications used by customers are
driving an escalating need for more bandwidth. In 2006, 75 percent of data revenue was derived
from Internet connectivity and frame relay, compared to 25 percent of data revenue from
VoIP/WAN/ASG. In contrast, Internet connectivity was responsible for 42 percent of data
revenue in 2010, compared to 58 percent from VoIP/WAN/ASG. This trend is likewise even
more significant when only new customer sales are taken into consideration. In 2010, approxi-
mately 90 percent of new customer the revenue is derived from VoIP/WAN/ASG versus legacy
Internet connectivity.

2. Pricing Trends

With respect to “the trends in pricing and technical characteristics for particular services,
technologies, and facilities,”? Internet connectivity and MPLS WAN services have become
highly commoditized since 2006. To remain competitive, PAETEC cannot charge a value-added
premium for these services, which in turn places increasing importance on the need for it to have
access to high-bandwidth circuits on a wholesale basis at cost-based rates. PAETEC relies on
leased facilities for more than 97 percent of its last-mile facilities use, the majority of which are
special access circuits that PAETEC obtains from ILECs. However, due to the lack of progress
in the Commission’s special access proceeding and reforms, PAETEC is converting more
facilities to cost-based Section 251(c)(3) Unbundled Network Elements (“UNEs”). Absent
meaningful progress in special access reform, that price difference will continue to drive

PAETEC to use more cost-based UNE facilities.

L public Notice at 3.



3. Customer Demand for Multi-Site Service
As to other notable trends, multi-site customer demand for PAETEC to serve all of their
locations is on the rise. This is increasingly true as the number of customers that rely on WANs
increases. More and more customers are now using WANs due to the affordability of [P-based
WANS in comparison to legacy WAN networks (P2P, frame relay, ATM) and increasing reliance
on data applications. A data WAN has significantly less value (or no value) to a customer if the
WAN does not include all of a customer’s sites. Some key PAETEC statistics are as follows:

e In 2007, approximately 35 percent of all PAETEC customers were multi-site. By Q1
2010, this had increased to 40 percent of all customers.

e Over the past five years, a significant portion of PAETEC revenue growth (organic) has
come from IP WAN (MPLS) services. From January 2006 to August 2010, monthly
MPLS revenue increased from $588K per month to $9M per month (1,425 percent
growth).

e The average MPLS customer has 9 locations. This is an increase over the average 2007
MPLS customer that had 7.5 locations.

e MPLS represents 9 percent of PAETEC’s total monthly revenue, but constitutes 20 per-
cent of new sales revenue.

e In 2010, between 55 percent and 60 percent of all new sales revenue was from multi-site
customers.

C. Problems with the Market for Inputs for IP-Based Services

While there are a number of issues facing the business broadband marketplace that need
to be addressed by the Commission, PAETEC discusses some of them below.

1. Limitations of Wireless Platforms

The Public Notice requests information regarding “the likely impact of non-traditional
marketplace participants and technologies, such as cable companies and wireless platforms.”!

Wireless connectivity provides ubiquity of access, but not necessarily the data rates needed by

L Public Notice at 3.



next generation applications, particularly in business applications. This is because RF signals
suffer from the fundamental issue that the signal steadily weakens as the receiver gets further
away from the transmitter.

Under ideal conditions, the signal strength decreases based on laws of physics using the
inverse square rule, i.e., the received signal power decreases by a factor of four every time the
distance is doubled between the transmitter and the receiver. According to Shannon’s law, the
maximum data rate a channel will support depends on the strength of the received signal relative
to the received noise/interference and the analog bandwidth of the channel. Incremental
differences in latency based on marked differences in the speed of light and the speed of RF
waves, combined with an inherent theoretical limitation that makes maximum speeds available
on wireless RF-based circuits many times slower than circuits carried on optical fiber, make it
unlikely that wireless technology will ever offer the same capacities as optical fiber.

The limitation of wireless platforms are evident in today’s technologies; while optronics
exist that can drive multiple wavelengths over a single optical fiber at trillions of a bit per
second, implementations of available wireless technologies drive a small fraction of that
bandwidth with significantly higher latency.

2. Limitations of Cable Companies

Regarding the likely impact of cable companies, PAETEC has found that some cable
companies offer wholesale services where those companies have overbuilt fiber into the business
market, although their coverage of business premises in a typical market is very low. In most
markets where cable fiber facilities have been built into the business areas of a Metropolitan
Service Area (“MSA”), PAETEC’s experience is that a miniscule percentage of the business
premises are served by alternative fiber provided by cable companies. Moreover, PAETEC has

found that deregulated wholesale prices offered to PAETEC by both cable companies and ILECs



typically exceed the retail prices these companies are offering to end users located in the same
premises, making it virtually impossible to compete in such circumstances using deregulated
wholesale inputs.

To remain competitive, PAETEC provides a differentiated value proposition to small and
medium-size business customers. By providing “personalized solutions,” PAETEC allows
customers to select from a broad portfolio of IP-based services to create a unique solution
tailored to meet their needs. PAETEC’s Network Firewall and IDPS products, for example,
provide network-based managed security services that are not available from cable providers,
and are rarely offered by LECs to customers of this size. Other examples of managed services
provided by PAETEC to small and medium business customers, which are described in Section
IL.A., supra, include: Hosted Web Security; PINNACLE Online; Dedicated Hosted Server; and
IP Simple.

3. Loss of a Customer’s Business Due to Failure to Serve All of Its
Locations at Competitive Prices

PAETEC has wholesale relationships with some ILECs, and to a more limited degree,
cable providers, to provide PAETEC with Ethernet access services so that it may provide ser-
vices to business customers with locations in several markets. PAETEC uses these wholesale
Ethernet access loops to provide innovative IP-based services to such multi-location business
customers. However, PAETEC frequently encounters situations where the ILEC or cable retail
sales channels price the Ethernet access loops at or below the wholesale price that the ILEC or
cable company charge for a similar service. The ability of the ILECs and cable companies to
create this price squeeze is a direct result of the deregulation of broadband access services. Thus,
in situations where PAETEC is competing with the ILEC or cable company’s retail sales channel

for business, the distorted wholesale pricing causes PAETEC’s price for the overall solution to
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be higher, in many cases, than those offered by the ILEC or cable company. Consequently,
PAETEC may lose a customer’s business in such circumstances due to the lack of wholesale
regulation.

4. Problems with Obtaining Ethernet from ILECs

PAETEC has observed ILEC discrimination in their wholesale offerings as a problem in
the marketplace. For instance, to date, Qwest has been unwilling to offer PAETEC Ethernet over
copper services. Yet, it is PAETEC’s understanding that Qwest is offering this service to some
CLECs in its region.

5. Access to Cost-Effective Layer 2 Ethernet

PAETEC provides business customers with a wide array of IP-based services that im-
prove productivity, security, and reliability. A serious challenge PAETEC faces, however, in the
delivery of these services is the availability and cost of Layer 2 Ethernet access from PAETEC’s
network to the customer’s location. The business practices of ILECs and cable companies make
it challenging for PAETEC to acquire, install and maintain this critical last mile access. For
example, when PAETEC asks a cable company for a quote to provide Ethernet access to a
particular business address, the cable company may opt not to offer PAETEC that service, even
though the building is on-net and the service is available. Furthermore, it has been PAETEC’s
experience that the cable company may then send a retail sales representative to the business
address of PAETEC’s inquiry to capitalize on the opportunity PAETEC identified.

If PAETEC were able to obtain timely, cost-effective Layer 2 Ethernet access to busi-
nesses using LEC and cable infrastructure, PAETEC would be able to offer IP-based business
service solutions for between 10 percent and 20 percent less than the current total price. In
addition, PAETEC would be able to offer these solutions to at least 33 percent more business

locations than it is economically viable to serve today.
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D. Necessary Market Reforms - Access to ILEC Broadband-Capable Facilities
On a Wholesale Basis at Just and Reasonable Rates, Terms and Conditions

As the Public Notice acknowledges, “Broadband services are vital inputs for small and

. . . . . . . 12
medium businesses and enterprise users, including mobile carriers.” =

The Public Notice recog-
nizes that “[t]he business broadband marketplace includes both retail and wholesale offerings,
and requires policies that enable — as appropriate — competitive retail markets, incentives for
investments in facilities, and access where competitive infrastructure cannot be economically
deployed”, 2 and that “‘[cJontinuous private sector investment in wired and wireless networks
and technologies and competition among providers are critical to ensure vitality and innovation
in the broadband ecosystem and to encourage new products and services that benefit American

. - 14
consumers and businesses of every size.””

The Public Notice further explains that the Commis-
sion understands the “nature and extent of competition for business broadband services can
depend upon providers’ ability to deploy appropriate facilities or, where that is not feasible,
obtain those inputs from other providers that have networks in place.”>

In this connection, it is critical that the Commission take procompetitive steps in this
proceeding to require ILECs to make broadband capable inputs and facilities available to CLECs
on a wholesale basis at just and reasonable rates, terms and conditions. In other Commission
proceedings, PAETEC has shown that to achieve the Commission’s goal of bringing the maxi-
mum benefits of broadband services and competition to the retail business marketplace, the

Commission needs to expand ILECs’ obligation to offer critical last-mile broadband inputs on a

wholesale basis to CLECs in the following three critical areas:

== Public Notice at 1.

LB 4. at2.

Id. at 2 (footnote omitted).
2o
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1. The Commission needs to adopt rules that limit the ability of ILECs to retire cop-
per loop facilities and ensure that these copper facilities are preserved and reus-
able for competitive broadband services.'®

2. The Commission needs to establish rules that require ILECs to provide unbundled
access, pursuant to Section 251(c)(3) of the Communications Act of 1934, as
amended by the Telecommunications Act of 1996 (collectively the “Act”), to the
packetized bandwidth of hybrid fiber-copper loops along with fiber-to-the home
(“FTTH”) and fiber-to-the curb (“FTTC”) loops for the purpose of serving small
and medi}17m size business customers (herein jointly referred to as “fiber loop fa-
cilities”).™

3. The Commission needs to promulgate detailed rules that clarify the BOCs’ obli-
gation to offer Section 271 network elements on just and reasonable rates, terms
and conditions.®

Taking these steps would promote the Commission’s broadband goals. PAETEC has
shown that the Berkman Study provides ample support for open access regulatory policies rather
than ones that reduce the obligation of ILECs to offer critical last mile broadband inputs on a
wholesale basis to CLECs.22 As the Study explains, “where an engaged regulator enforced open
access obligations, competitors that entered using open access facilities provided an important

catalyst for the development of robust competition.”® Thus, the report’s principal finding

16 See Petition for Rulemaking and Clarification of BridgeCom International, Inc. ef al.,
RM-11358 (filed Jan. 18, 2007); Reply Comments of BridgeCom International, Inc. et al., RM-
11358 (filed Apr. 2, 2007); see also Letter from Karen Reidy, COMPTEL, to Marlene H. Dortch,
Secretary, FCC, GN Docket Nos. 09-47, 09-51, 09-137 and RM-11358 (filed Dec. 7, 2009).

I See Comments of PAETEC Holding Corp., WC Docket No. 09-223 (filed Jan. 22, 2010)
(“PAETEC Comments”); Reply Comments of PAETEC Holding Corp. and TDS Metrocom,
LLC, WC Docket No. 09-223, (filed Feb. 22, 2010).

18 See Petition for Expedited Rulemaking of 360networks (USA) Inc. e al, WC Docket
No. 09-222, (filed Jan. 22, 2010); Reply Comments of the 271 Coalition, WC Docket No. 09-
222, (filed Feb. 12, 2010).

L See, e.g., PAETEC Comments, WC Docket No. 09-223 (filed Jan. 22, 2010); Comments
in Response to NBP Public Notice #11 of PAETEC Communications, Inc. et al., GN Doc. Nos.
09-47, 09-51, 09-137, WC Docket No. 05-25, RM-10593, RM-11358 (consolidated) (filed Nov.
4, 2009).

2 Berkman Center for Internet and Society, Harvard University, Next Generation Connec-

tivity: a Review of Broadband Internet Transitions and Policy From Around the World, at 15
(2010) (“Berkman Broadband Report”), available at http://cyber.law.harvard.edu/sites/ cy-
ber.law.harvard.edu/files/Berkman_Center Broadband Final Report 15Feb2010.pdf.
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regarding open access is that such policies, “where undertaken with serious regulatory engage-
ment, contributed to broadband penetration, capacity, and affordability in the first generation of
broadband.”*!

The Canadian Radio-television and Telecommunications Commission (“CRTC”) recog-
nized the need for further open access policies and in its recent August 30, 2010 decision,
expanded the obligations of ILECs and Cable carriers to offer wholesale broadband transmission
services to competitors. In rendering its decision, the CRCT explained, among other things, that
“The retail residential and small-to-medium-sized business Internet service markets are now
served by the incumbents and a number of smaller competitors that generally use the incum-

9922

bents’ wholesale services to do so.”** The CRTC found that “these competitors’ services bring

pricing discipline, innovation, and consumer choice to these retail Internet service markets.”> It
further concluded that,

without a speed-matching requirement for wireline aggregated ADSL access and
TPIA services, it is likely that competition in retail Internet service markets would
be unduly impaired. In the Commission’s view, an ILEC and cable carrier du-
opoly would likely occur in the retail residential Internet service market, and
competition might be reduced substantially in small-to-medium-sized retail busi-
ness Internet service markets. The Commission considers that, in such circum-
stances, retail Internet service competition would not continue to be sufficient to
protect consumers’ interests.%*

ILECs strongly opposed the CRCT’s decision and the obligation that ILECs must offer
wholesale access to their next generation facilities. They “characterized their broadband facilities

as ‘next generation networks’ and referred to various technologies as representing their next genera-

2L 1d at 82.

22 Canadian Radio-television and Telecommunications Commission, Wholesale high-speed

access services proceeding, Telecom Regulatory Policy CRTC 2010-632, 9 50 (released Aug.
30, 2010) (“CRTC Decision”). Attached hereto as Exhibit A.

2 14
2 CRTC Decision, 9 55.
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tion infrastructure, including VDSL, FTTN, and fibre-to-the-premises (FTTP) or fibre-to-the-home
(FTTH) facilities.”® Asserting arguments the Commission has heard many times before, the ILECs

argued to the CRTC that “if wholesale access were mandated for their next generation infrastructure,

26

investments would be reduced in light of the financial risks they were taking.”= However, the

CRTC rejected these claims and explained,
Based on the record of this proceeding, the Commission considers that there is no
utility in determining what, if any, facilities could be identified as “next generation.”
In the Commission’s view, the real issue is to establish those wholesale obligations, if
any, that should apply to identified facilities. In this decision, the Commission has de-
termined that competitors continue to require access to the wholesale services cur-
rently offered by the incumbents over their digital subscriber line and DOCSIS
platforms in order to ensure that sufficient competition exists in the provision of retail

Internet services. In the case of the ILECs, the facilities that are subject to wholesale
obligations include FTTN.. A

At bottom, as Economics and Technology, Inc. (“ETI”) recently explained, “[tlhe CRTC
has thus crafted a regulatory model that by imposing greater wholesale controls at the wholesale
level, helps to facilitate increased competition; in so doing it has largely eliminated the need for
regulatory involvement at the retail level.”®® Stated differently, this “regulatory model imposes
regulation in those upstream [i.e., wholesale] segments where market failure could arise pre-
cisely so as to reduce the potential for such market failure in downstream [i.e., retail] segments
that rely upon upstream [i.e., wholesale] inputs.”*

Like our Canadian neighbors and consistent with the Berkman study’s findings, the

Commission should take precompetitive steps to promote retail competition in the business

2 14,9 116 (footnote omitted).
% 14,9117,
214, 9q121.

ETI Views and News, Canadian regulators expand requirement for nondiscriminatory
provision of wholesale broadband transmission to rival carrier, (Sep. 2010), available at
http://www.econtech.com/newsletter/september2010/september2010al.php (last visited Oct. 15,
2010).

2
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broadband marketplace by requiring ILECs to make broadband capable inputs and facilities

available to CLECs on a wholesale basis at just and reasonable rates, terms and conditions.

III. CONCLUSION

PAETEC applauds the Commission for seeking information regarding the current state

of, and trends and issues in, the business broadband marketplace. The Commission should take

affirmative steps to address the trends and issues discussed herein in furtherance of the Commis-

sion’s goal that “businesses realize the maximum benefits of broadband services and competi-

tion.”2
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I*I Canadian Radio-television and Conseil de la radiodiffusion et des
Telecommunications Commission télécommunications canadiennes

Telecom Regulatory Policy CRTC 2010-632

Route reference: Telecom Notice of Consultation 2009-261, as amended

Ottawa, 30 August 2010

Wholesale high-speed access services proceeding
File numbers: 8663-C12-200907321, 8661-C122-200904286, and 8638-C12-200905010

The Commission’s determinations in this decision are the result of a comprehensive
public proceeding launched on 8 May 2009. It was initiated to consider whether
incumbent local exchange carriers (ILECs) and cable carriers should be required to offer
certain high-speed access facilities as new wholesale services to competitors, for use
when competitors provide their Internet services to consumers.

The Commission expanded the scope of this proceeding to include matters raised by the
Governor in Council when it directed the Commission to review its determinations in
earlier ““speed-matching’ decisions. In those decisions, the Commission required the
ILECs to make their existing high-speed access services available to competitors at
speeds that match all of the speed options the ILECs offer their retail Internet service
customers (speed matching).

Consequently, the Commission considered regulatory approaches to provide incentives
for continued investment in new network infrastructure and to maintain a sufficient level
of competition to protect consumers. While considering the best approach, the
Commission also took into account the need to ensure that wholesale service obligations
for ILECs and cable carriers are equitable, and that they do not unduly impair the
ILECs’ abilities to offer new converged services such as Internet Protocol television
(IPTV).

The Commission has made its determinations in this decision in accordance with the
Telecommunications Act, and the Governor in Council’s 2006 Policy Direction' and
Order in Council 2009-2007.

Reconsideration of the speed-matching requirement

Competition drives innovation and provides consumers with a choice of service providers
and service characteristics. The Commission notes that ILECs and cable carriers are
offering their retail Internet services at increasingly higher speeds. The Commission
considers that, at present, retail Internet service competition results primarily from
services provisioned using wireline facilities. Other retail Internet services, such as those
offered using wireless and satellite facilities, are not generally substitutes for wireline
facilities at this time.

' Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy

Objectives, P.C. 2006-1534, 14 December 2006 (the Policy Direction).
il

Canada



The Commission therefore finds that, at present, there is a continued need to require
ILECs and cable carriers to make their existing wholesale high-speed access services —
aggregated asymmetric digital subscriber (ADSL) access service and third-party Internet
access (TPIA) service, respectively — available subject to a speed-matching requirement.
Otherwise, in the Commission’s view, retail Internet service competition would not be
sufficient to protect consumers’ interests.

More specifically, the Commission concludes that ILECs are to provide their existing
wholesale high-speed access services to competitors at speeds that match all speed
options the ILECs offer to their own retail Internet service customers. However, the
Commission recognizes that significant up-front investment is required to construct the
facilities ILECs use to provision new higher speed wholesale service options. Therefore,
rates for these new higher speed wholesale service options will include, in addition to the
markup on costs that would otherwise be used, a supplementary markup of 10 percent.

The Commission considers that the current rates for the cable carriers’ wholesale high-
speed access services appropriately recognize investments made to upgrade their
networks.

Given the adjustment to the ILECs’ wholesale service rates for new higher speed service
options, the Commission considers that a speed-matching requirement would not result in
an undue disincentive for ILECs to continue to invest in fibre-to-the-node facilities. It
also considers that, in light of its determinations in this decision, such a requirement
would not unduly impair the ILECs’ abilities to offer new converged services such as
IPTV.

The Commission expects that at a future date, competition among wireline-, wireless-,
and satellite-based retail Internet service providers will be sufficient to protect
consumers’ interests. At that time, the Commission will apply its essential services
framework to the ILECs’ aggregated ADSL access services and the cable carriers’ TPIA
services to determine whether they should no longer be mandated.

Equity of wholesale access service obligations

The Commission has also assessed whether the relevant wholesale access service
obligations for ILECs and cable carriers are equitable. Regarding the equity of the
speed-matching requirement between ILECs and cable carriers, the Commission notes
that cable carriers are also subject to a speed-matching requirement for their existing
wholesale high-speed access services that allow competitors to provide retail Internet
services.

However, the Commission concludes that changes to the cable carriers’ wholesale high-
speed access services are required to make the ILECs’ and cable carriers’ obligations
more equitable. These changes include providing increased levels of service aggregation
for competitors.



New wholesale access services

The Commission is not persuaded that the ILECs and cable carriers should provide new
wholesale access services — in the case of the ILECs, an ADSL access service located at
the central office, and in the case of the cable carriers, a local head-end-based cable
access service. In the Commission’s view, there is no convincing evidence to indicate that
there would be a substantial lessening of competition in the absence of these services.

Access to new Internet access infrastructure

The ILECs and cable carriers are upgrading their networks and extending their fibre
facilities closer to homes and businesses to provide higher retail Internet service speeds
and converged services such as IPTV.

Parties in this proceeding expressed different views about what should be considered as
next generation Internet access infrastructure and whether, and if so how, such
infrastructure should be made available to competitors through wholesale services. The
Commission finds no utility in defining what facilities should be identified as “next
generation.” The Commission will apply its existing essential services regulatory
framework to any application requesting that ILECs and cable carriers make these
facilities available for competitor use.

The opinion of Commissioner Denton, dissenting in part, is attached.
Introduction

1. Until the early 1990s, telecommunications services in Canada were provided almost
exclusively by telephone companies that operated on a monopoly basis within their
serving territories, with one company providing regulated services to an area within
a province using copper wire facilities.

2. The Canadian telecommunications landscape began to change in the early 1990s as
other companies that wished to provide competitive telecommunications services
emerged. Telecommunications technology also began to evolve more rapidly.

3. During the 1990s, in a series of decisions, the Commission opened various
regulated telecommunications markets to competition, including the public long
distance voice market in 1992 and the local residential voice market in 1997.2

4. When doing so, the Commission established regulatory frameworks that were
designed to create an environment for sustainable competition. The Commission
required, as part of its approach to fostering competition in various retail
telecommunications markets, that the former monopoly telephone companies — now
referred to as “incumbent local exchange carriers,” or ILECs — make certain
telecommunications facilities available as regulated services for competitors to use

2 See, for example, Telecom Decisions 90-3, 92-12, and 97-8.



as “inputs” in the provision of their own retail services.” Today, these required
services are called wholesale services.

When, in the late 1990s, the Internet became increasingly accessible to consumers,
service providers generally used low-speed dial-up services to provide access to the
Internet. By the end of the decade, both the major ILECs and the cable carriers
(collectively, the incumbents)* had implemented technologies to support high-speed
Internet access on their networks. The ILECs implemented asymmetric digital
subscriber line (ADSL) technology for use with their copper or hybrid copper-fibre
facilities, and the cable carriers implemented DOCSIS technology for use with
their hybrid fibre-coaxial cable facilities. The incumbents continue to use these
technologies, upgraded as a result of further technological developments, to
provision their retail Internet services to consumers at various service speed’
options and prices.

As a result of various decisions the Commission issued in the late 1990s, in which it
found that competition in retail Internet services was sufficient to protect the
interests of users, the incumbents, like their competitors, are not required to obtain
prior Commission approval when they provide these retail services.’

When the Commission made these decisions, competitive retail Internet service
providers were able to provide their services on a dial-up basis, using the
customer’s retail telephone service. Therefore, they did not need to use the
incumbents’ facilities on a wholesale service basis. As the retail Internet service
market began to evolve to higher speed retail Internet services, to ensure these
services remained subject to competition sufficient to protect consumers’ interests,
the Commission required that the ILECs and cable carriers make some of their
high-speed access facilities available as wholesale services for competitors to use as
inputs in the provision of retail Internet services.®

An input is a service, product, or functionality used to provide a service.

In this decision, the term “major ILECs” refers to Bell Aliant Regional Communications, Limited
Partnership, Bell Canada, MTS Allstream Inc., Saskatchewan Telecommunications, and TELUS
Communications Company. The term “ILECs” generally refers to these companies, as well as Télébec,
Limited Partnership (Télébec). In this decision, the term “cable carriers” refers to Bragg
Communications Inc., carrying on business as EastLink (Bragg), Cogeco Cable Canada Inc., Rogers
Cable Communications Inc., Shaw Communications Inc., and Videotron Ltd.

DOCSIS is an acronym for Data Over Cable Service Interface Specification, which is a
telecommunications standard that defines interface requirements involved in high-speed data delivery
over cable carriers’ hybrid fibre-coaxial facilities.

Service speeds are defined in terms of the amount of data that can be sent to the end-user from the
Internet in a second (typically specified in terms of megabits per second transfer rate) and the amount of
data that an end-user can send to an Internet site in a second.

See, for example, Telecom Decision 98-9 and Telecom Order 99-592. Subsection 34(2) of the
Telecommunications Act provides that where the Commission finds that a service is or will be subject to
competition sufficient to protect the interests of users, it shall refrain to the extent it considers it
appropriate and either conditionally or unconditionally from the performance of specific duties set out
in that Act.

See, for example, Telecom Decisions 98-9 and 99-8, and Telecom Orders 2005-62 and 2006-17.



The wholesale services under consideration in this decision are, in the case of the
ILECs, aggregated ADSL access service and, in the case of the cable carriers,
third-party Internet access (TPIA) service. Both services provide two network
elements to a competitor: (a) access facilities between an end-user’s premises and
the carrier’s network, and (b) transport facilities between the carrier’s network and
an interconnection point that links the carrier’s and the competitor’s facilities.’

Over the past few years, the incumbents’ retail Internet service speeds have become
faster as consumers expect higher speed access to an ever-expanding range of
Internet services. Incumbents have been able to provide higher speeds by
constructing more fibre facilities in their access networks to bring these facilities
closer to their customers’ premises. "

The Commission’s speed-matching decisions

10.

1.

12.

In various decisions issued in 2006 and 2007, the Commission required Bell Aliant
Regional Communications, Limited Partnership (Bell Aliant), Bell Canada, MTS
Allstream Inc. (MTS Allstream), Saskatchewan Telecommunications (SaskTel),
and TELUS Communications Company (TCC); and Cogeco Cable Canada Inc.
(Cogeco), Rogers Cable Communications Inc. (RCCI), Shaw Communications Inc.
(Shaw), and Videotron Ltd. (Videotron) to make their aggregated ADSL access and
TPIA services available to competitors at speeds that match the speeds they offer to
their retail Internet service customers (the speed-matching requirement)."’

In 2007, following an application by Bell Aliant, Bell Canada, SaskTel, and TCC,
the Commission rescinded the speed-matching requirement as it applied to those
ILECs, given the uncertainty regarding the regulatory framework for wholesale
services arising from a proceeding, then underway, to review the regulation of
wholesale services. In March 2008, that proceeding resulted in Telecom Decision
2008-17 (the essential services decision), which set out the regulatory framework
for wholesale services (the essential services framework) as described below.

After the Commission had rescinded the speed-matching requirement, Bell Aliant,
Bell Canada, and TCC limited the maximum speeds available to competitors for

Aggregated ADSL access service establishes a single interconnection point in the ILEC’s network that
provides competitors with high-speed access paths to all of the ILEC’s end-user premises throughout its
operating territory, which is often a province. TPIA service establishes multiple interconnection points
in the cable carrier’s network, with each interconnection point providing competitors with high-speed
access paths to the cable carrier’s end-user premises within authorized service areas, which vary
significantly in extent among the cable carriers.

By extending fibre facilities further into the access network, the ILECs are able to shorten the copper
loop segment that terminates at a customer’s premises and, by doing so, increase the maximum service
speed that can be provided on the loop using digital subscriber line (DSL) technologies — the shorter the
loop, the higher the maximum potential service speed.

For the major ILECs, see Telecom Orders 2007-21 to 2007-25. For the cable carriers, see Telecom
Decision 2006-77. Bragg is not subject to the Commission’s speed-matching requirement at this time.



13.

14.

15.

aggregated ADSL services to levels below those offered to their retail Internet
service customers.

In June 2008, Cybersurf Corp. (Cybersurf), a competitor, requested that the
Commission reinstate the speed-matching requirement for all ILECs. As a result of
the proceeding initiated by Cybersurf’s application, the Commission issued
Telecom Decision 2008-117, in which it directed Bell Aliant, Bell Canada, MTS
Allstream, SaskTel, and TCC to provide speed matching for their respective
aggregated ADSL access services.

On 3 March 2009, in response to a further application by Cybersurf, the
Commission issued Telecom Order 2009-111, which clarified that the
speed-matching requirement in Telecom Decision 2008-117 applied to aggregated
ADSL access service speeds provisioned using hybrid copper-fibre facilities and
directed the major ILECs to comply with the requirements of that order. In this
decision, Telecom Decision 2008-117 and Telecom Order 2009-111 are referred to
as “the speed-matching decisions.”

On 11 March 2009, Bell Aliant, Bell Canada, and TCC petitioned the Governor in
Council to reverse the Commission’s speed-matching decisions.

The current proceeding

16.

17.

On 10 December 2009, the Governor in Council issued Order in Council P.C.
2009-2007 (the Order in Council). The Order in Council directed the Commission
to reconsider its determinations in the speed-matching decisions that (a) ILECs
must provide their aggregated ADSL access services at speeds that match the
speeds they provide for their retail Internet services, and (b) the speed-matching
requirement is not limited to the ILECs’ end-to-end copper access facilities, and
includes aggregated ADSL access services provisioned using hybrid copper-fibre
facilities.

The Order in Council directed that the Commission specifically consider whether

(a) the speed-matching requirements unduly diminish the incentives to invest in
new network infrastructure in general and, in particular, in markets of different
sizes;

(b) in the absence of the speed-matching requirements there would be sufficient
competition to protect the interests of users;

(c) the respective wholesale obligations imposed on incumbent telephone and cable
companies are equitable or represent a competitive disadvantage; and

(d) the impact of these wholesale requirements unduly impairs the ability of
incumbent telephone companies to offer new converged services, such as
Internet Protocol television (IPTV).



18.

19.

20.

At the time the Order in Council was issued, the Commission was conducting the
proceeding that has resulted in this decision. The Commission initiated this
proceeding in Telecom Notice of Consultation 2009-261 to examine the
appropriateness of requiring the ILECs and the cable carriers to offer new
wholesale services that would make their high-speed access facilities available for
competitor use, without associated transport facilities. These services would be, for
the ILECs, a central office (CO)-based ADSL access service'> and, for the cable
carriers, a local head-end-based cable access service.* 1

After receiving the Order in Council, the Commission expanded the scope of the
proceeding initiated by Telecom Notice of Consultation 2009-261 to include
matters arising from the Order in Council and to consider whether mandatory
wholesale access to new types of Internet access infrastructure would unduly
diminish incentives to invest in new network infrastructure.

The ILECs, the cable carriers, competitors — including associations of Internet
service providers (the ISPs),"> and consumer groups participated in this proceeding.
The Commission also received comments from members of the public. The public
record of this proceeding, which closed on 21 June 2010, is available on the
Commission’s website at www.crtc.gc.ca under “Public Proceedings™ or by using
the file numbers provided at the beginning of this decision.

Public policy considerations

21

The Order in Council states that the continued development and availability of
broadband Internet infrastructure and services is important for Canadians and the

CO-based ADSL access service is a proposed ILEC service for competitors that would provide
high-speed access between an end-user’s premises and an ILEC’s central office (CO), where traffic
would be exchanged between the end-user and the competitor at an interconnection point. The service
would allow a co-located competitor to access all of its high-speed access end-customers that are served
by a particular CO through a single interconnection point at the CO. The competitor would be
responsible for co-location or third-party co-location arrangements and for transport facilities to carry
its end-customer traffic between the CO and the competitor’s own network.

Local head-end-based cable access service is a proposed cable carrier service for competitors that would
provide high-speed access between an end-user’s premises and a local cable head-end, where traffic
would be exchanged between the end-user and the competitor at an interconnection point. The service
would allow a competitor to access all of its high-speed access end-customers served by a particular
head-end through a single interconnection point at the head-end. The competitor would be responsible
for building or arranging for transport facilities to the head-end to carry its end-customer traffic between
the head-end and its own network.

The Commission had initiated a proceeding in Telecom Regulatory Policy 2009-34 to examine the
feasibility, configuration, and classification of a CO-based ADSL access service. The Commission
subsequently received an application by Cybersurf requesting that cable carriers be required to provide
the service referred to in this decision as a local head-end-based cable access service. The CO-based
ADSL access proceeding and the local head-end-based cable access proceeding were combined into a
single proceeding in Telecom Notice of Consultation 2009-261, to which this decision responds.
Competitors included individual ISPs, such as Cybersurf, Distribute]l Communications Limited
(Distributel), Execulink Telecom Inc. (Execulink), Primus Telecommunications Canada Inc. (Primus),
and TekSavvy Solutions Inc. (TekSavvy), as well as the following associations of Internet service
providers: the British Columbia Broadband Association, the Canadian Association of Internet
Providers, Open Source Solutions, and the Coalition of Internet Service Providers Inc.



22.

Canadian economy. It also notes that it is critical that the regulatory regime provide
a cohesive, forward-looking framework that provides the proper incentives for
continued investment in broadband infrastructure, encourages competition and
innovation, and leads to consumer choice.

The Commission considers that competition in retail service markets drives
innovation and provides end-users with the greatest choice of service providers and
service characteristics, including pricing, service features, and customer service
quality. The Commission has recently noted that the rapidly developing array of
Internet services and applications represents extraordinary advances. It has also
noted that information and communications technologies support education, health
care, and cultural activities; foster communities; and facilitate trade and

commerce. '°

The essential services framework

23.

24.

25.

The Commission has indicated its intention to apply its essential services
framework for wholesale services in this proceeding on a forward-looking basis to
provide appropriate incentives for continued investment in broadband
infrastructure, encourage competition and innovation, and expand consumer choice.

The essential services framework adopted by the Commission in the essential
services decision revised the definition of an essential service. When considering
whether a potential wholesale service should be mandated, the Commission applies
the following definition of an essential service:

To be essential, a facility, function, or service must satisfy all of the following
conditions:

(1) The facility is required as an input by competitors to provide
telecommunications services in a relevant downstream [retail] market;

(ii) The facility is controlled by a firm'” that possesses upstream [wholesale]
market power such that denying access to the facility would likely result
in a substantial lessening or prevention of competition in the relevant
downstream market; and

(ii1) It is not practical or feasible for competitors to duplicate the functionality
of the facility.

The essential services framework also restructured the previous regulatory
framework for wholesale services by establishing six categories of wholesale
services. Each existing wholesale service was assigned to one of the six service

' See Telecom Regulatory Policy 2009-657, in which the Commission established its regulatory

framework for Internet traffic management practices. These practices are the technological and
economic means by which carriers manage the Internet traffic carried on their networks.

7" In the context of this definition, the term “firm” includes a group of firms exercising joint dominance.



categories,'® with the ILECs’ aggregated ADSL access services and the cable
carriers’ TPIA services being assigned to the conditional mandated non-essentia
wholesale service category. Rates for these services are determined on the basis of
service costs to the ILEC or cable carrier plus a markup on these costs.
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26. In this decision, the Commission has applied the essential services framework on a
forward-looking basis and has made its determinations in accordance with the
Telecommunications Act (the Act), including subsection 27(2), and with a view to
implementing the policy objectives in section 7 of the Act, particularly paragraphs
7 (a), (b), (c), (f), and (h). It has also made its determinations in accordance with the
Governor in Council’s Order in Council and Policy Direction.*’

27. The Policy Direction requires the Commission to implement the Canadian policy
objectives in section 7 of the Act in accordance with specific terms and criteria.
These include relying on market forces to the maximum extent feasible and
ensuring that any technical regulatory measures are implemented in a
technologically and competitively neutral manner to the greatest extent possible.

Issues

28. The Commission has identified the following issues to be addressed in its
determinations:

A. Reconsideration of the speed-matching requirement for aggregated ADSL
access services

I. The effect of the speed-matching requirement on incentives to invest in
new network infrastructure

II. Sufficiency of competition in the absence of speed matching

II1. Equity of the speed-matching requirement for ILECs and cable carriers

IV. The effect of the speed-matching requirement on the ILECs’ abilities to
offer new converged services, such as IPTV

B. Equity of existing wholesale access service obligations between the ILECs and
the cable carriers

" The six wholesale service categories established in the essential services decision are: essential,
conditional essential, conditional mandated non-essential, public good, interconnection, and
non-essential subject to phase-out.

Services in the conditional mandated non-essential category are those that do not meet the criteria for
essential services but continue to be mandated for certain reasons. Changes in market conditions at a
point in the future could result in it no longer being necessary to mandate any or all of these services.
The existing classification of these services will continue until it is demonstrated in an application that
the reasons for mandating these services are no longer present.

Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy
Objectives, P.C. 2006-1534, 14 December 2006 (the Policy Direction).

20



C. Access to new Internet access infrastructure

D. CO-based ADSL access service from the ILECs and local head-end-based cable
access service from the cable carriers

A. Reconsideration of the speed-matching requirement for aggregated

29.

30.

31.

ADSL access services

The term “speed matching” refers to a regulatory requirement that ILECs and cable
carriers provide wholesale services that enable competitors to offer Internet services
to their retail customers at speeds that match the Internet speeds provided by those
incumbents to their own retail customers. In previous decisions and orders, the
Commission determined that speed matching applies to both cable carriers” TPIA
services and to ILECs’ aggregated ADSL services.”' The Order in Council directed
the Commission to reconsider the speed-matching decisions.

At issue in this proceeding, therefore, is reconsideration of the speed-matching
requirement that applies to the ILECs’ aggregated ADSL services and, in particular,
reconsideration of the requirement as it would apply to higher speed aggregated
ADSL access service options that would be provided using fibre-to-the-node
(FTTN) facilities. *

The Commission notes that for the purposes of this decision, references to ADSL
include all technologies that can be supported on FTTN facilities, including
ADSL2, ADSL2+, very-high-bit-rate DSL (VDSL), and VDSL2.

The effect of the speed-matching requirement on incentives to invest in new
network infrastructure

Positions of parties

32.

Bell Aliant, Bell Canada, and T¢élébec (Bell Canada et al.) and TCC submitted that a
speed-matching requirement for aggregated ADSL access service that requires the
provision of this wholesale service using their FTTN facilities would be a
disincentive for them to invest further in these facilities. They also submitted that
the amount of up-front capital required to build FTTN facilities is substantial and
that such investment carries greater financial risk than alternative investments.

21
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In the case of the cable carriers’ TPIA services, the Commission’s most recent determinations regarding
speed matching are set out in Telecom Decision 2006-77. In the case of the ILECs’ aggregated ADSL
access services, the Commission’s most recent determinations are set out in the speed-matching
decisions.

The ILECs are upgrading their networks and extending fibre facilities closer to homes and businesses.
In this decision, these facilities are referred to as FTTN facilities. The ILECs use FTTN facilities in
conjunction with their legacy copper facilities to provide increasingly higher retail Internet service
speeds and IPTV.



33.

34.

35.

36.

37.

TCC further submitted that, following the issuance of the essential services decision
on 3 March 2008, the Commission should not require the provision of new
wholesale Internet access services or service requirements, but instead should
forbear from regulating any such services or requirements.

Bell Canada et al. and TCC also submitted that investment in FTTN facilities is
justified only by multi-product revenues — from retail Internet service, IPTV, and
telephony. In their view, if a speed-matching requirement were applied to wholesale
services provisioned using FTTN facilities, revenues would be reduced. This would
occur because end-users would be purchasing high-speed retail Internet service
from competitors that use aggregated ADSL access service to provision their retail
services, and also because the ILECs would have decreased revenues from IPTV
service and service bundles.” They further submitted that investment incentives
would be reduced in all markets, regardless of size, for any broadband infrastructure
subject to wholesale service requirements.

Bell Canada submitted internal investment studies based on its current plans to
deploy FTTN in three cities. These studies included investments in FTTN facilities,
and 10-year revenue and cost projections associated with various retail services and
wholesale aggregated ADSL access services. These investment studies indicate that
the rate of return required to justify the planned FTTN investment (hurdle rate)**
would not be achieved with a speed-matching requirement for aggregated ADSL
access service and, therefore, the FTTN investments would not be economically
viable.

While maintaining their view that a speed-matching requirement would not be
appropriate, at the request of the Commission Bell Canada et al. identified and
described measures to recognize the very large investment associated with FTTN
facility construction, for which they argued they should be compensated. One
measure they proposed was to use a higher cost of capital than would otherwise be
used when establishing tariffed aggregated ADSL access service rates based on
Phase II costs.”> Another measure they proposed was to apply a one-time charge for
each end-user served by a competitor.

SaskTel submitted that it already provides aggregated ADSL access service to
wholesale customers at the highest speeds available to its retail Internet service
customers and that there would be no effect on the company’s planned capital

23
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Bell Canada et al. considered a complete service bundle to be a package of telephony, Internet, and
IPTV services.

An investment project is deemed to be economically viable if the return on investment exceeds a
required minimum return, or hurdle rate. Bell Canada submitted its hurdle rate in confidence.
Tariffed wholesale service rates are typically based on the incumbent carrier’s service costs plus a
markup. The incumbent carrier typically files a cost study in support of wholesale service rates it
proposes. In that cost study, which includes a cost of capital, the carrier uses incremental economic
costs to estimate service costs. These costs are referred to as “Phase II costs” (for historical reasons)
and, for ILECs, are assessed using methodologies set out in Phase II costing manuals that the
Commission has approved. After costs are assessed, a markup (expressed in percentage terms) is then
added to costs to establish the rate for the service.



expenditures if the Commission were to mandate speed matching for wholesale
aggregated ADSL access services. MTS Allstream submitted that its decisions
about investment in new types of Internet access infrastructure are driven by
competitive necessity.

38. The cable carriers generally submitted that their investments in Internet
infrastructure are driven by market opportunity and intense retail service
competition from the ILECs. They also submitted that both they and the ILECs
have been building fibre in their networks closer to homes and business premises
for at least a decade, and that cable carrier investments that take full advantage of
DOCSIS 3.0 functionality*® are substantial and ongoing.

39. The cable carriers submitted, further, that Bell Canada et al.’s real concern is the
rates that they could charge for speed-matched aggregated ADSL access services
and that, if speed matching were required, the conditional mandated non-essential
wholesale service classification of aggregated ADSL access and TPIA services
would provide sufficient pricing flexibility to adopt appropriate rates.

40. Competitors and the Public Interest Advocacy Centre on behalf of the Consumers’
Association of Canada and Canada Without Poverty (the consumer groups)
generally submitted that requiring speed matching or mandating access to new types
of Internet access infrastructure would not diminish ILEC incentives to invest in
new network infrastructure, in general or in markets of different sizes, particularly
if ILECs are to remain competitive with cable carriers. TekSavvy Solutions Inc.
(TekSavvy) submitted that despite regulatory uncertainty, Bell Canada et al. are
accelerating the rollout of their FTTN facilities.

Commission’s analysis and determinations

41. With respect to TCC’s position that the Commission should not require the ILECs
to offer additional wholesale Internet access services or service requirements after
the date of the essential services decision, the Commission notes that the decision
itself contains no such limitation and, for the reasons set out below, considers that
any such limitation would not be appropriate.

42. The Commission notes the views of certain parties that requiring speed matching
for aggregated ADSL access service options provisioned using FTTN facilities
would not create a disincentive to invest, that ILECs continue to have incentive to
invest in FTTN facilities to remain competitive with cable carriers, and that ILECs
have invested widely in such facilities despite the Commission’s previous
determinations to require speed matching.

43. The Commission also notes, however, the position of Bell Canada et al. and TCC
that a very large amount of up-front capital is required for ILECs to construct FTTN
facilities on a widespread basis. The Commission considers that the investment risk

% DOCSIS 3.0 is a version of the DOCSIS standard that allows for multiple channels to be bonded in
order to provision significantly increased speeds to customers.



44,

45.

46.

47.

associated with construction of these facilities to serve residential and business
Internet markets is greater than, and distinguishable from, risk associated with other
ILEC facilities.

In the Commission’s view, if it were to conclude that speed matching for the
ILECs’ aggregated ADSL access services should be required, it is reasonable that
tariffed rates for new higher speed aggregated ADSL access service options
(speed-matching rates) should recognize a higher cost of capital than would
otherwise be the case. The Commission notes that the ILECs’ costs of capital that
would otherwise be used to establish these speed-matching rates are significantly
lower than the cable carriers’ costs of capital used to establish TPIA service rates.

The Commission has paid considerable attention to Bell Canada’s investment
studies and considers that it would be appropriate for the ILECs to use a higher cost
of capital, which would be comparable to the hurdle rate Bell Canada used in its
internal FTTN investment studies, in the Phase II cost studies of the ILECs for
speed-matching rates.”” The Commission considers that for tariff purposes, the
simplest approach for recognizing this higher cost of capital would be to increase
the markup applied to Phase II costs when establishing rates for the new higher
speed aggregated ADSL service options. In the Commission’s view, an additional
markup of 10 percent for each ILEC on the Phase II costs used to establish these
speed-matching rates would be appropriate.

In light of the above, in its reconsideration of a speed-matching decisions, the
Commission concludes that with approved rates that reflect an additional markup of
10 percent on Phase II costs, a speed-matching requirement for the ILECs’ new
higher speed aggregated ADSL access service options would not result in an undue
disincentive for ILECs to continue to invest in FTTN facilities. The Commission
notes that this additional 10 percent markup on service costs is over and above the
markup that would be applied to the ILECs’ new higher speed aggregated ADSL
access service options. The Commission further notes that if it concluded that speed
matching should be required and rates were established on the basis set out above,
the effective cost of capital used to establish both the ILECs’ speed-matching rates
and the cable carriers’ TPIA service rates would be comparable.

The Commission notes that the ILECs did not demonstrate that the effect of a
speed-matching requirement would vary by market location or size. Accordingly,
the Commission’s findings in this section apply in the ILECs’ in-territory markets,
regardless of size.

7 A review of proposed speed-matching tariffed rates based on a cost of capital that is higher than that

traditionally used for Phase II costing purposes would involve a review of each ILEC’s capital structure
(the mix of debt, and common and preferred equity issued by the company to finance its business). It
would also involve a review of the company’s cost of debt, and its cost of common and preferred
equity. The Commission considers that Bell Canada et al.’s alternative proposal to apply a one-time
charge for each end-user served by a competitor using their aggregated ADSL access service would
raise additional considerations to be addressed. For example, the charge could be paid more than once if
an end-user changes service providers.



Il. Sufficiency of competition in the absence of speed matching

Positions of parties

48.

49.

All incumbents except MTS Allstream argued that additional wholesale obligations
are neither necessary nor appropriate because competition in the retail Internet
services market from facilities-based service providers is sufficient to protect the
interests of end-users in most geographic areas. They submitted that end-users can
choose between services offered both by the incumbents and their competitors.
These parties also submitted that retail Internet services provisioned using wireless
and satellite facilities are available to end-users on a scale sufficient to protect their
interests. The incumbents also generally submitted that the competitive offerings of
their counterparts promote vigorous competition in the retail high-speed Internet
market.

The competitors, MTS Allstream, and the consumer groups submitted that the retail
Internet service market is effectively an ILEC and cable carrier duopoly. In their
view, retail wireless- and satellite-based Internet services do not offer end-users
competitive prices or an experience comparable to Internet services provisioned
using wireline facilities. These parties also generally submitted that without
appropriate speed matching for wholesale services, competitive service providers
would find it increasingly difficult to compete with the incumbents’ Internet
services as end-users’ demand for higher service speeds continues to increase.

Commission’s analysis and determinations

50.

51.

The Commission notes that it has previously determined®® that the retail Internet
service market is sufficiently competitive to protect the interests of users and that it
forbore from regulating retail Internet services for this reason.”’ The retail
residential and small-to-medium-sized business Internet service markets are now
served by the incumbents and a number of smaller competitors that generally use
the incumbents’ wholesale services to do so0.>® In the Commission’s view, these
competitors’ services bring pricing discipline, innovation, and consumer choice to
these retail Internet service markets.

The Commission notes the incumbents’ submissions that retail Internet services
provisioned using wireless and satellite facilities are substitutes for retail Internet
services provisioned using wireline facilities. The Commission also notes that
wireless- and satellite-based retail Internet services have extensive coverage areas.

28
29

30

See, for example, Telecom Order 99-592.
The Commission forbore from regulating retail Internet services pursuant to section 34 of the Act, while
retaining its powers under section 24 (in part) and subsection 27(2), among other sections.

The retail multi-line business Internet service market was not a focus of this proceeding because the
ILECs’ wholesale ADSL access services are not generally used to provide services to large business
customers and incumbent cable carriers have a limited footprint in this market.
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53.

54.

55.

56.

57.

58.

In the Commission’s view, however, the pricing considerations and capacity
limitations associated with retail Internet services provisioned using wireless and
satellite facilities make them less attractive as large-scale substitutes for wireline
retail Internet services in geographic areas where these wireline services are
available. The Commission notes, for example, that current prices for wireless- and
satellite-based retail Internet services generally significantly exceed wireline retail
Internet service prices for comparable service and that speed issues can occur as
those systems’ capacities are approached.

As a result, the Commission considers that, at this time, retail Internet services
provisioned using wireless and satellite facilities generally remain complements to,
and not substitutes for, retail Internet services provisioned using wireline facilities.

The Commission notes the significant extent to which competitors use existing
wireline wholesale services to provision their retail Internet services. The
Commission also notes that the incumbents are offering increasingly higher retail
Internet service speeds to consumers. In the Commission’s view, if speed matching
were not required for both the ILECs’ aggregated ADSL access services and the
cable carriers” TPIA services, competitors would be effectively prevented from
offering higher service speed options to their own customers.

The Commission concludes that, without a speed-matching requirement for wireline
aggregated ADSL access and TPIA services, it is likely that competition in retail
Internet service markets would be unduly impaired. In the Commission’s view, an
ILEC and cable carrier duopoly would likely occur in the retail residential Internet
service market, and competition might be reduced substantially in
small-to-medium-sized retail business Internet service markets. The Commission
considers that, in such circumstances, retail Internet service competition would not
continue to be sufficient to protect consumers’ interests.

The Commission notes, however, that it expects that as technologies and retail
Internet service markets evolve, retail Internet services provisioned using wireless
and satellite facilities are likely to become substitutes for those provisioned using
wireline facilities.

In the essential services decision, the Commission assigned both aggregated ADSL
access and TPIA services to the conditional mandated non-essential wholesale
service category to ensure continued competition in retail Internet service markets.
In that decision, the Commission found that this classification would continue until
it is demonstrated that a functionally equivalent, practical, and feasible wholesale
alternative exists for these services.

Therefore, aggregated ADSL access and TPIA services will eventually be phased
out, either when there is a wholesale alternative available as described in the
essential services decision, or when retail Internet service competition among
wireline-, wireless-, and satellite-based retail Internet service providers is sufficient
to protect the interests of end-users in these retail markets, absent wholesale
services.



lll. Equity of the speed-matching requirement for ILECs and cable carriers

Positions of parties

59.

60.

All parties generally expressed support for the principle of symmetry for the ILECs’
and cable carriers’ regulatory obligations. Bell Canada et al. submitted that
considerations of equity and symmetry would be better served if cable carriers were
relieved from any speed-matching requirements for retail Internet services that
require the DOCSIS 3.0 platform, and if speed matching were not required on ILEC
FTTN facilities. The cable carriers submitted that if the Commission determines
that the speed-matching requirement does not apply to the ILECs’ wholesale
aggregated ADSL access services, such a requirement should not apply to the cable
carriers’ TPIA services.

Bell Canada et al. submitted that a speed-matching requirement for ILECs and cable
carriers would distort competition between the two, to the cable carriers’ advantage.
Bell Canada et al. also submitted that a speed-matching requirement would have a
greater effect on the ILECs than on the cable carriers simply because competitors
generally do not use the cable carriers’ facilities to provide their own retail Internet
services.

Commission’s analysis and determinations

61.

The Commission notes that a speed-matching requirement currently applies to the
cable carriers’ TPIA services. The Commission considers that applying a speed-
matching requirement to the ILECs’ aggregated ADSL access services would be
equitable and would not represent a competitive advantage to either the ILECs or
the cable carriers.

IV. The effect of the speed-matching requirement on the ILECs’ abilities to offer

new converged services, such as IPTV

Positions of parties

62.

63.

Bell Canada et al. and TCC submitted that a speed-matching requirement applied to
FTTN facilities would unduly impair the ILECs’ abilities to offer new converged
services, such as [PTV.?!

Bell Canada et al. and TCC submitted that they provide IPTV and Internet access
service over a single loop” and that their current modems® cannot technically or

31

32

33

IPTV is a service that delivers television programming to households via a broadband connection using
Internet Protocol.

A loop consists of a twisted copper pair that terminates at the customer’s premises. Its original purpose
was to carry voice traffic, but ILECs are now able to carry broadband services, including high-speed
Internet access and IPTV, over a single copper loop.

In this context, the modem is a device on customer premises that terminates the copper loop and
separates the IPTV service signal from the Internet access service signal, allowing the customer to
connect the appropriate signal to a television or computer.
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65.

66.

67.

practically be shared to support the provision of retail Internet services from one
service provider and IPTV services from another service provider. They also
submitted that while it might be technically possible to deploy modems that could
be shared between different service providers, the service configuration would
become very complex and the services provided would become less reliable.

Bell Canada et al. and TCC argued that provisioning IPTV and Internet access
services from different service providers over the same loop using a shared modem
would introduce significant operational difficulties when troubleshooting service
problems and dealing with customers. They suggested, for example, that when the
customer encounters a service problem, the customer might be unsure about which
service is the source of the problem and which service provider to contact to resolve
the problem.

Bell Canada et al. and TCC submitted that provisioning IPTV service over a second
loop that is separate from the one carrying the Internet service would not be a
workable solution because, in many instances, second loops are not available or, if
they are available, it might cost more to provide IPTV on a second loop than on the
same loop.

Bell Canada et al. submitted that an end-customer would not reasonably want to
receive IPTV service from an ILEC and retail Internet service from a third party,
given the dependence of some IPTV service features on Internet service. They also
submitted that the ILEC IPTV service would be unable to access content from the
Internet, and the end-customer set-top box would be unable to connect and share
content, if the end-customer were using a third-party Internet service.

The competitors submitted that the technical impediments to provisioning IPTV
services from different parties over a single loop using a shared modem could be
resolved. Further, in their view, sufficient volumes of spare loops are available in
ILEC networks, such that the competitors could provide retail Internet services
without impairing the ILECs’ ability to provide converged services such as I[PTV.

Commission’s analysis and determinations

68.

69.

The Commission notes that all parties generally recognized the difficulties that
modem sharing might entail. The Commission also notes that the evidence on the
record of this proceeding indicates that it would be most unlikely that a retail
end-customer would choose to purchase its retail Internet service from an ISP
relying on ILEC wholesale services and to obtain its IPTV service from an ILEC.
Therefore, the Commission considers that it would not be efficient to direct the
ILECs to adapt their existing processes and systems to enable end-customers to
receive IPTV from the ILECs and Internet services from a third party on a single
loop with a shared modem.

The Commission considers that customers should have the option of dividing their
IPTV and Internet services between service providers.
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74.

The Commission notes that in these rare cases where the customer chooses this
option, the customer’s retail Internet service and IPTV service would likely have to
be provided over two separate loops, where a second loop is available.

The Commission notes that if a customer chooses to receive Internet service from a
competitor where a second loop is not available, that customer would be precluded
from receiving IPTV and other services provided by the ILEC, whether on a
stand-alone or bundled basis. As well, if a customer chooses to receive IPTV from
the ILEC where a second loop is not available, it would be precluded from
receiving Internet service from a competitor that relied on the ILEC’s loop to
provide the service.

However, if the customer chooses to receive Internet service from a competitor and
IPTV service from the ILEC, and the ILEC provisions a second loop, the
Commission considers that it is reasonable that the ILEC should be compensated
for the costs associated with this second loop. The Commission considers that the
competitor should be required to pay the tariffed rate for the dry loop required to
support that service, in addition to the rate that applies to the aggregated ADSL
access service. On this basis, the Commission considers that an ILEC’s ability to
provide IPTV service would be preserved in the rare event that a customer decides
to choose two service providers.

The Commission considers that the decision about whether to obtain Internet and
IPTV services from one or two service providers is ultimately the customer’s
choice. The Commission also considers that the ILECs’ ability to provide
converged services cannot be construed as subject to undue impairment because the
ILEC would not have to bear the cost of provisioning a second loop to provide its
services.

In light of the above, the Commission concludes that a determination to require
speed matching for aggregated ADSL access services would not unduly impair the
ILECs’ abilities to offer converged services such as IPTV.

Conclusions

75.

In light of the Commission’s careful consideration of each of the issues raised in the
Order in Council, and based on the record of this proceeding, the Commission
determines that the major ILECs are to provide speed matching for their aggregated
ADSL access services,™ subject to the qualification that in consideration of their
very large investment in FTTN facilities, an increased markup is to be used to
establish rates for new higher speed service options. The Commission concludes
that an additional markup of 10 percent on Phase II costs for higher speed
aggregated ADSL access service options recognizes this investment.

¥ Télébec does not provide an aggregated ADSL access service.
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77.

78.

79.

Further, the Commission concludes that, in the absence of a speed-matching
requirement, competition in retail Internet services would not continue to be
sufficient to protect consumers’ interests.

The Commission also concludes that a speed-matching requirement would not
unduly impair the ILECs’ abilities to offer new converged services such as IPTV.

Accordingly, the Commission concludes that the major ILECs are to provide, upon
demand from a competitor, their wholesale aggregated ADSL access services at
speeds that match all of their retail Internet service speed options, including those
speeds those ILECs offer their retail customers over their FTTN facilities.

Equity of existing wholesale access service obligations for the ILECs
and the cable carriers

The Commission will address the following matters regarding the equity of the
wholesale obligations between the ILECs for their aggregated ADSL access
services and the cable carriers for their TPIA services:

(a) Level of aggregation
(b) Interconnection types and speeds
(c) Restrictions on use of service

(d) Conditions for economic Internet traffic management practices (ITMPs) for
aggregated ADSL access and TPIA services

(a) Level of aggregation®

80.

The ILECs’ aggregated ADSL access services enable a competitor to connect its
own network to an ILEC’s network at a single interconnection point, allowing it to
provide high-speed access to any end-customer within an ILEC’s operating
territory. The competitor exchanges traffic with its end-customers through the
interconnection point. In contrast, the cable carriers’ TPIA services require a
competitor to interconnect at multiple points of interconnection (POIs) to provide
high-speed access to end-customers throughout the cable carrier’s serving territory.
The number of POIs varies by cable carrier TPIA service.*® Aggregated ADSL
access service provides a higher level of aggregation of competitor end-customer
traffic than that provided by TPIA service.

3% The term “aggregation” refers to the grouping of the traffic flows from individual end-customers into a

smaller number of flows for efficient transmission through a data network.

36 Number of points of interconnection in the cable carriers’ territories, according to their TPIA tariffs —

RCCI: 38, Cogeco: 40, Videotron: 5, and Shaw: 3.



Positions of parties

81.

82.

3.

&4.

Competitors generally submitted that TPIA service should provide a level of
aggregation of competitor end-customer traffic similar to the level provided by the
ILECs’ aggregated ADSL access services and that, at a minimum, the cable carriers
should be required to aggregate traffic for competitors to the same extent and in the
same manner that they do for themselves. TekSavvy submitted that traffic should be
aggregated to the greatest extent possible to enable competitors to reach critical
mass and compete. TekSavvy also submitted that the ILECs should not be permitted
to remove the current level of aggregation from their aggregated ADSL access
services.

Bell Canada et al. and Cybersurf submitted that competitors are at a disadvantage
when using TPIA services because the high number of POIs required for
interconnection to end-customers served by cable carriers within their operating
territories increases complexity and adds costs for those competitors. Cybersurf also
submitted that aggregated ADSL access service allows competitors to offer services
in small markets with no additional capital outlay, in contrast to TPIA service,
which, because it requires multiple interconnection points, makes service to small
markets uneconomic for competitors.

The cable carriers submitted that the current TPIA service configurations were
developed through industry forums that included competitors and through
regulatory proceedings, resulting in a CRTC Interconnection Steering
Committee-approved design that, in their view, provides an appropriate level of
traffic aggregation. They suggested that competitors can supply their own
aggregation through commercially available transport facilities, which allows each
competitor to tailor the level of aggregation to its own requirements and to bear the
costs of transport services to the extent transport services are used. The cable
carriers submitted that a redesigned TPIA service would impose higher costs on all
TPIA customers, regardless of the specific requirements of those customers.

The cable carriers submitted that modifying networks to support higher levels of
aggregation for TPIA service would require significant redesign. They also
submitted that this would entail additional costs to include (a) a portion of the
backbone and core network architectural costs, and (b) provisions for traffic
separation and distribution to competitors connecting at the core of a cable carrier’s
network. The cable carriers further submitted that increasing the level of
aggregation would be contrary to the essential services framework because such a
change would require including additional transport services, and transport services
were classified as non-essential subject to phase-out in the essential services
decision.



Commission’s analysis and determinations

85.

86.

87.

88.

The Commission notes that there are significant differences in the level of
aggregation of competitor traffic provided by the ILECs’ aggregated ADSL access
services and the cable carriers’ TPIA services. Further, the Commission notes that
the cable carriers have acknowledged that they aggregate traffic for their own retail
end-customers in a different manner than they aggregate traffic for competitors’
end-customers. Accordingly, the Commission considers that the wholesale
obligations regarding aggregation of competitors’ traffic are not equitable for the
ILECs and cable carriers.

The Commission notes that TPIA service was classified as a conditional mandated
non-essential service in the essential services decision, with transport included as a
component of the service. The Commission also notes that different cable carriers
include different levels of transport to support aggregation of competitor traffic
within their TPIA service offerings. Accordingly, the Commission considers that
including additional transport services within TPIA service is not contrary to the
essential services framework.

The Commission notes that cable carriers would have to make network
modifications to allow greater aggregation of end-customer traffic for their TPIA
services. However, the Commission considers that, given the evidence provided by
the cable carriers, it would be feasible to implement such modifications. The
Commission considers that the matter can be appropriately addressed through
recovery of the costs of implementing the modifications in question through
modified tariffs.

In light of the above, the Commission concludes that the cable carriers should
modify their TPIA services to provide competitors with access through as few
points of interconnection as possible. The Commission further concludes that the
aggregation of competitor traffic to interconnection points should be, at a minimum,
to the same level as the cable carriers’ aggregation of traffic for their own retail
Internet service end-customers.

(b) Interconnection types and speeds

Positions of parties

89.

Competitors generally agreed that the currently available TPIA service interfaces
through which they can physically connect their networks to the cable carriers’
networks are inferior to the interfaces that the ILECs offer for aggregated ADSL
access services. They generally submitted that the cable carriers should offer a
range of interconnection options comparable to those offered by the ILECs.



90.

91.

92.

Cybersurf submitted that the cable carriers, other than Videotron, are reluctant to
provide interconnection at speeds higher than 100 megabits per second. In
Cybersurf’s view, the maximum speeds provided are insufficient given the high
end-user service speeds being offered with TPIA services. It also submitted that
most ILECs provide interconnection for their aggregated ADSL access services at
speeds up to one gigabit per second using gigabit Ethernet (GigE)*’ technology.

The competitors submitted that to ensure that competition is not diminished, the
incumbents should be required to offer the latest generally available open
interconnection standards being used in the industry, such as 10GigE, consistent
with their own network architectures, as those standards evolve and are
incorporated into their networks.

The cable carriers indicated that they were in the process of responding to and
reviewing requests for higher speed interconnection options. Videotron submitted
that it was providing these options to some customers on a trial basis.

Commission’s analysis and determinations

93.

94.

95.

The Commission notes that cable carriers have not expressed concerns about the
feasibility of allowing enhanced interconnection options for the TPIA service and
that they are either reviewing related requests or are, in fact, providing such
interconnection options. The Commission considers that providing higher speed
interconnection options for the TPIA service is technically feasible, would provide
benefits for competitors, and would be equitable with the ILECs’ aggregated ADSL
access services to the extent now possible.

The Commission notes that implementation may require cable carriers to upgrade
their network equipment to support higher speed interconnection. The Commission
also notes that cable carriers may recover the cost for upgrading this equipment
through updated TPIA tariffs.

In light of the above, the Commission concludes that the cable carriers should make
GigE interconnection for their TPIA services available to competitors. The
Commission also concludes that as higher speed interconnections become industry
standards and are implemented by the incumbents, the incumbents should make
them available to competitors.

37 Gigabit Ethernet is a standard that supports transmission of Ethernet protocol frames at a rate of one

gigabit per second.



(c) Restrictions on use

Local area network connection services and virtual private network
services

Positions of parties

96.

97.

Competitors generally agreed that the TPIA tariff restrictions on competitor use for
local area network (LAN) connection services and virtual private network (VPN)
services should be removed.

The cable carriers submitted that competitors are interpreting the language in the
tariffs as a restriction on using TPIA service for any type of LAN or VPN service,
while the intent was to reflect the inherent lack of such capability in the cable
carriers’ network equipment. The cable carriers submitted that the tariff wording is
subject to misinterpretation and agreed to remove it from the tariffs.

Commission’s analysis and determinations

98.

99.

The Commission notes that neither aggregated ADSL access service nor TPIA
service on its own allows competitors to provide LAN and VPN services to their
customers. The Commission notes, however, that both the ILECs and the cable
carriers submitted that competitors could use their own equipment in conjunction
with, respectively, aggregated ADSL access service and TPIA service to provide
LAN and VPN services to their customers.

In light of the above, the Commission concludes that the cable carriers should
remove the wording regarding LAN connection services and VPN services from
their tariffs.

ii. Multicasting

Positions of parties

100. The competitors generally agreed that the incumbents should make multicasting™®

101.

functionality available to competitors as part of their wholesale offerings.

Bell Canada et al. submitted that a restriction on multicasting should be included in
the relevant tariffs. They argued that making multicasting functionality available to
competitors would allow competitors to offer an IPTV service, which would
undermine demand for Bell Canada et al.’s service bundles.

¥ Multicasting is a technology used for efficient simultaneous delivery of information through a network
to a group of end-users. A single copy of the information is introduced into the network from a source,
and the network replicates copies to those who have requested the information. ILECs typically employ
multicasting for their IPTV applications.



102.

103.

The cable carriers supported Bell Canada et al.’s request to include a multicasting
restriction. They submitted that multicasting functionality was not in place in their
networks and that provisioning a cable network to actively support multicasting
service for TPIA customers would require them to deploy specific equipment
configurations and capabilities that do not currently exist. In their view,
multicasting support, if it were technically feasible, would cause severe congestion
problems on a cable carrier’s DOCSIS network.

The cable carriers submitted that maintaining a multicasting restriction would
recognize that TPIA service and the ILECs’ wholesale access services are intended
as facilities to be used by ISPs to compete in the retail Internet market.

Commission’s analysis and determinations

104.

105.

The Commission notes that aggregated ADSL access service and TPIA service do
not require multicasting functionality to support high-speed access. The
Commission further notes that, based on the record of this proceeding, the
incumbents do not make use of multicasting functionality in the provision of their
retail Internet access services and that such functionality is not in place in the cable
carriers’ networks.

In light of the above, the Commission concludes that the incumbents should not be
required to provide multicasting functionality for their aggregated ADSL access
services and TPIA services.

iil. Business use

Positions of parties

106.

The incumbents submitted that there are no constraints on using aggregated ADSL
access and TPIA services for business end-customers where facilities are available.
The competitors submitted that the usefulness of TPIA service for business
applications is limited because the cable carriers are unable to provide static I[P
addresses™ for end-customers.

Commission’s analysis and determinations

107.

108.

The Commission notes that competitors cannot provide static IP addresses to end-
customers using TPIA service, but they can provide these addresses using
aggregated ADSL access service.

Based on the record of this proceeding, the Commission also notes that some cable
carriers offer retail business services that provide static IP addresses to end-
customers. The Commission considers that this strongly suggests that it is possible
for cable carriers to provide this capability with their TPIA services.

3% A static IP address is a number that is assigned to a device, such as a computer, to be its permanent
address on the Internet. An ISP assigns the address when it provides an Internet access service to an
end-customer.



109. In the Commission’s view, the cable carriers’ inability to provide static IP address
allocation for TPIA service means that the incumbents’ obligations for the
aggregated ADSL access and TPIA services are not equitable. The Commission
notes, however, that there is insufficient information on the record of this
proceeding to make a determination on the matter.

110. In light of the above, the Commission concludes that the cable carriers should show
cause why they cannot provide static IP address allocation for their TPIA services.

(d) Conditions for economic ITMPs for aggregated ADSL access and TPIA
services

111. In Telecom Decision 2010-255 (the usage-based billing or UBB decision), the
Commission approved applications by Bell Aliant and Bell Canada to apply
economic ITMPs — in this case, UBB — to their residential aggregated ADSL access
services. However, this approval was conditional upon the following requirements:
(a) Bell Aliant and Bell Canada must charge UBB rates to 100 percent of their retail
customers, and (b) if they waive their retail UBB rates, they must treat their
aggregated ADSL access service customers on an equivalent basis.

112. During this proceeding the Commission requested comments on whether these two
requirements should also apply to cable carriers’ economic ITMPs for TPIA
service. Subsequently, Bell Aliant and Bell Canada applied to the Commission to
review and vary these requirements of the UBB decision.

113. Because it is currently reviewing these two requirements, the Commission considers
that it would be premature to make determinations in this decision regarding their
application to the cable carriers’ economic ITMPs for TPIA service.

114. Accordingly, the Commission will address this matter after disposing of Bell
Aliant’s and Bell Canada’s applications to review and vary the UBB decision.

C. Access to new Internet access infrastructure

115. The Commission directed parties to provide their views*" regarding the definition
of new types of Internet access infrastructure and the principles that should govern
mandating wholesale access services on such infrastructure.

Positions of parties

116. The Commission notes that some parties, notably Bell Canada et al., characterized
their broadband facilities as “next generation networks.” ILECs referred to various
technologies as representing their next generation infrastructure, including VDSL,

40 See schedule 2 of the Commission’s letter of 21 April 2010, Re: Organization and conduct of oral
hearing.



FTTN, and fibre-to-the-premises (FTTP) or fibre-to-the-home (FTTH) facilities.*!
Cable carriers most frequently referred to their deployments of DOCSIS 3.0 as
constituting their next generation infrastructure. Parties, however, did not arrive at a
consensus on the definition of next generation networks or infrastructure.

117. The ILECs addressed the levels of investment being made in their network
infrastructure. They submitted that if wholesale access were mandated for their next
generation infrastructure, investments would be reduced in light of the financial
risks they were taking. ILECs submitted that they do not have any incumbency
advantages regarding next generation infrastructure.

118. The cable carriers requested that any determinations regarding the ILECs’ next
generation infrastructure be symmetrical regarding requirements placed on their
own infrastructure. Specifically, they submitted that if access to the ILECs’ next
generation infrastructure is not mandated, then access to the DOCSIS 3.0 networks
should not be mandated.

119. The majority of the incumbents submitted that there would be no risk of lessening
competition in the absence of mandated wholesale access on their respective next
generation infrastructures. In contrast, MTS Allstream submitted that a strong
wholesale access regime is needed, particularly so that ILECs can provide services
to customers in the operating territories of other ILECs.

120. Competitors generally shared the view that there is no true next generation
infrastructure and that the deployments being made by incumbents are simply an
evolution of their existing networks. In their view, it is essential to continue to
mandate access in order to maintain competition in all markets. The consumer
groups submitted that the existence of a wholesale access regime encourages
innovation in the marketplace, which will allow Canada to compete globally.

Commission’s analysis and determinations

121. Based on the record of this proceeding, the Commission considers that there is no
utility in determining what, if any, facilities could be identified as “next
generation.” In the Commission’s view, the real issue is to establish those wholesale
obligations, if any, that should apply to identified facilities. In this decision, the
Commission has determined that competitors continue to require access to the
wholesale services currently offered by the incumbents over their digital subscriber
line and DOCSIS platforms in order to ensure that sufficient competition exists in
the provision of retail Internet services. In the case of the ILECs, the facilities that
are subject to wholesale obligations include FTTN and, in the case of the cable
carriers, DOCSIS 3.0 facilities.

1 FTTP facilities, also known as FTTH facilities, bring optical fibre directly to a customer’s premises or
home, where electronics are installed to convert optical signals to electrical signals. The use of FTTP or
FTTH generally results in a change in how service providers deliver Internet services to the customer.



122. The Commission considers that as new technologies are deployed to deliver even
higher speed broadband services to retail customers, there will likely be a demand
for wholesale access to these services. The Commission notes that its existing
essential services framework will allow it to assess any future services on a
case-by-case basis, consistent with the requirements of the Act, the Policy
Direction, and the principles set out in the Order in Council.

D. CO-based ADSL access service from the ILECs and local
head-end-based cable access service from the cable carriers

123. In this proceeding the Commission asked parties to comment on the appropriateness
of requiring ILEC:s to offer a new CO-based ADSL access service and cable carriers
to offer a new local head-end-based cable access service.

(@) CO-based ADSL access service
Positions of parties

124. The ILECs submitted that it would be technically feasible to implement a CO-based
ADSL access service. However, Bell Canada et al. submitted that such a service
would have far more negative implications for investment in network facilities in
Canada than would a determination to favour resale-based competition through a
speed-matching requirement.

125. Primus Telecommunications Canada Inc. (Primus) and TekSavvy showed strong
interest for a CO-based ADSL access service, but MTS Allstream, Distributel
Communications Limited (Distributel), and Execulink Telecom Inc. (Execulink) did
not support such a service; instead, they proposed that a regionally aggregated
ADSL access service be created.*” However, the competitors all agreed on the need
for a wholesale access service that would be free from ILEC traffic management
policies, and that would be classified and priced as a conditional essential service.

Commission’s analysis and determinations

126. In the essential services decision, the Commission considered the transport
component of aggregated ADSL access service to be duplicable and, accordingly,
classified the service as conditional mandated non-essential. Consistent with this
view, and contrary to the submissions by certain parties, the Commission considers

*2 The proposed regionally aggregated ADSL access service would require ILECs to aggregate the
Internet traffic of end-users served by multiple central offices and to transport it to a regional
interconnection point where a competitor could connect its own network. This solution would require
multiple interconnection points to serve all end-users within an ILEC’s operating territory. Parties
proposed two options for the placement of interconnection points:

i. at the central offices where the ILEC separates its own retail Internet traffic from its wholesale
customers’ Internet traffic; and

ii. at central offices that are used by competitive local exchange carriers for exchange of voice traffic
with ILECs. These central offices serve end-users that are within a local interconnection region, a
region that typically includes multiple central offices.



127.

128.

129.

130.

131.

that any new wholesale ADSL access service that includes a transport component
beyond the local ILEC central office should not be classified as essential. One
consequence of this consideration is that the pricing for such a service would be
based on pricing principles that have been applied for mandated non-essential
facilities.

The Commission notes that a regionally aggregated solution that differs from the
current aggregated ADSL access service would require network modifications and
service introduction costs, which would have to be recovered through the rate
charged for this service. The Commission also notes that competitors would be
required to interconnect at a greater number of interconnection points than they
would for the existing aggregated ADSL access services.

The Commission notes that competitors requested that the proposed regionally
aggregated ADSL access service be priced as an essential service. The Commission
considers that given the similarities between the proposed regionally aggregated
ADSL access service and the ILECs’ existing aggregated ADSL access services,
the rate for such a revised service, if mandated, would be based on pricing
principles that have been applied to determine rates for the existing aggregated
ADSL access services. The Commission is not persuaded that, with rates based on
such pricing principles, and the need for additional transport, competitors would
find the proposed regionally aggregated ADSL access service attractive.
Accordingly, the Commission does not consider that it would be appropriate to
mandate ILECs to provide a regionally aggregated ADSL access service.

The Commission notes that MTS Allstream, Distributel, and Execulink submitted
that they saw no attraction in a CO-based service that would require co-location at
the ILEC central office because they would be required to invest in co-location at,
and transport components to, each ILEC central office at significant cost to use such
a service.

The Commission notes, however, that Primus and TekSavvy expressed varying
degrees of interest in the CO-based ADSL access service. TekSavvy demonstrated
interest in being able to select from various ADSL access services.” The
Commission also notes that both Primus and TekSavvy cited the imposition of the
speed-matching requirement on aggregated ADSL access service as an immediate
priority to address the substantial lessening or prevention of competition in the
high-speed Internet service market.

In this decision the Commission has concluded that the ILECs are to offer their
aggregated ADSL access services at all speeds that they offer their own retail
Internet service customers. Further, as noted above, only two competitors have
expressed interest in the CO-based ADSL access service and other competitors have
expressed uncertainty regarding its benefits.

" The various ADSL access services of interest to TekSavvy are the existing aggregated ADSL access
service, the proposed regionally aggregated ADSL access service, and the proposed CO-based ADSL
access service.



132.

In light of the above, and given the modifications to the TPIA service required by
this decision, the Commission considers that there would not be a substantial
lessening or prevention of competition without a CO-based ADSL access service.
The Commission therefore concludes that the ILECs are not required to provision a
CO-based ADSL access service.

(b) Local head-end-based cable access service

Positions of parties

133.

134.

Cybersurf proposed that a local head-end-based cable access service configuration
be created and provisioned on radio frequency (RF) channels* dedicated to each
competitor. Cybersurf submitted that the planned conversion of analog television
channels to digital television channels by cable carriers, scheduled for August 2011,
would allow the cable carriers to free up sufficient RF channels to provision this
proposed wholesale service to competitors. Cybersurf further submitted that only a
dedicated RF-channel-based service would allow competitors to offer multiple
services including Internet, telephony, and IPTV to their end-customers.
Competitors generally supported Cybersurf’s proposal, noting that it was feasible
and desirable for competition.

The cable carriers submitted that Cybersurf’s dedicated RF channel proposal is not
feasible because they lack spare RF channel capacity and it would be difficult to
accommodate competitor equipment co-location in many of their local head-ends.
They submitted that the only feasible head-end-based cable access service is the
current TPIA configuration, which shares the same local RF channels among all
ISPs, including the cable carriers themselves.

Commission’s analysis and determinations

135.

136.

The Commission notes that some competitors acknowledged the limited availability
of upstream channels on cable systems and, as a practical concession, proposed a
wholesale service that would share upstream capacity among all service providers.
These competitors submitted that no such downstream limitation exists and,
therefore, cable carriers should be required to offer each service provider dedicated
RF channels for downstream Internet traffic.

The Commission considers that for competitors to be able to offer their retail
customers higher download speeds, cable carriers would have to provision each
service provider with the same number of downstream RF channels as those cable
carriers use for their own retail high-speed Internet services.

* Coaxial cable access facilities are divided into discrete channels to carry information from the customer
(upstream) or to the customer (downstream); these discrete radio frequency channels are referred to as
RF channels. Separate RF channels are designated to carry various services such as TV, high-speed
Internet, and voice.



137. The Commission also considers that a dedicated RF-channel-based wholesale
service would require competitors to be co-located at each local head-end, which
could result in a lengthy process of developing co-location arrangements for each
cable carrier. In addition, the Commission notes that the competitors did not
provide a demand forecast for a local head-end-based cable access service
provisioned over dedicated RF channels, as requested in a Commission
interrogatory. Accordingly, the Commission considers that a dedicated
RF-channel-based wholesale access service is not technically or economically
feasible.

138. The Commission notes that the cable carriers submitted that a local head-end-based
cable access service, similar to TPIA but offered on a mandated basis at each local
head-end, is feasible. The Commission also notes that only TekSavvy forecasted
specific demand for such a service, provided it allowed for interconnection in a
manner similar to the existing TPIA service. The Commission further notes that the
cable carriers submitted that there would be significant start-up costs and effort
associated with introducing the service and that such costs would have to be
recovered from the competitors that subscribe to it.

139. The Commission notes that, in general, competitors expressed interest in a TPIA
service that would be more closely aligned with the aggregated ADSL access
service offered by the ILECs. As in the case of the CO-based ADSL access service,
the Commission considers that there would not be a substantial lessening or
prevention of competition without a local head-end-based cable access service,
given the presence of aggregated ADSL access service and TPIA service as
modified by this decision.

140. In light of the above, the Commission concludes that the cable carriers are not
required to provision a local head-end-based cable access service.

Implementation steps

141. The Commission directs the major ILECs to file, within 90 days of the date of this
decision, proposed tariffs with supporting Phase II cost studies that reflect the
Commission’s determinations in this decision regarding speed matching for
aggregated ADSL access services.

142. The Commission directs the cable carriers, with the exception of Bragg, to

e file, within 90 days of the date of this decision, proposed tariffs that include
proposed configurations and rates, with supporting Phase II cost studies, for TPIA
services that aggregate traffic for the competitors’ end-customers as set out in
section B.(a) of this decision;

o file, within 30 days of the date of this decision, proposed updated tariffs to include
the determinations in this decision regarding interconnection types and speeds,
and restrictions on use, as set out in sections B.(b) and (¢) of this decision; and



e show cause, within 30 days of the date of this decision, why they should not be
required to provide static IP address allocation for their TPIA services.

Policy objectives advanced by the determinations in this decision

143. The Commission’s determinations in this decision are based on the requirements of
the Act, the Order in Council, and the Governor in Council’s Policy Direction.

144. The regulatory measures under consideration in this decision are of an economic
nature and deal with network access regimes. Therefore, subparagraphs 1(b)(ii) and
(iv), paragraph 1(a), and subparagraph 1(b)(i) of the Policy Direction apply to the
Commission’s determinations.

145. Consistent with paragraph 1(a) of the Policy Direction, in all cases where the
Commission has imposed regulatory requirements on the incumbents, it has done so
because market forces cannot be relied upon to achieve the telecommunications
policy objectives set out in section 7 of the Act, and it has adopted measures that are
efficient and proportionate to their purpose.

146. The Commission considers that the policy objectives set out in paragraphs 7(), (b),
(¢), (), and (h) of the Act are advanced by the regulatory measures established in
this decision.*” The Commission considers that the objective in paragraph 7(f) of
the Act — to foster increased reliance on market forces and ensure that regulation,
where required, is efficient and effective — is of particular relevance. The
determinations in this decision aim to ensure that retail Internet service markets will
remain competitive and continue to deliver high-quality services and respond to
users’ economic and social requirements.

147. To ensure that competition in retail Internet service markets, notably in the
residential market, remains sufficient to protect the interests of users as service
speeds increase, the Commission has modified the basis upon which ILECs may
charge wholesale customers for the provision of new higher speed options for
aggregated ADSL access services. It has also concluded that a speed-matching
requirement is necessary for the ILECs’ existing aggregated ADSL access services.
The Commission has further concluded that changes to the cable carriers” TPIA
services are required. Consistent with its finding in the essential services decision,
the Commission considers that the provision of these wholesale services, as
modified by this decision, neither deter economically efficient competitive entry
into retail Internet service markets nor promote economically inefficient entry.

" The cited policy objectives of the Act are
7(a) to facilitate the orderly development throughout Canada of a telecommunications system that
serves to safeguard, enrich and strengthen the social and economic fabric of Canada and its regions;
7(b) to render reliable and affordable telecommunications services of high quality accessible to
Canadians in both urban and rural areas in all regions of Canada;
7(c) to enhance the efficiency and competitiveness, at the national and international levels, of Canadian
telecommunications;
7(f) to foster increased reliance on market forces for the provision of telecommunications services and
to ensure that regulation, where required, is efficient and effective; and
7(h) to respond to the economic and social requirements of users of telecommunications services.



148. The Commission has also addressed the matter of equity for the incumbents’
relevant wholesale obligations. It considers that its determinations in this decision
ensure the technological and competitive neutrality of these obligations to the
greatest extent possible, consistent with subparagraph 1(b)(iv) of the Policy
Direction.

149. In applying the essential services framework on a forward-looking basis in this
decision, the Commission has adopted a cohesive, forward-looking regulatory
approach that provides appropriate incentives for continued investment in
broadband infrastructure, promotes retail service competition, ensures equity for the
incumbents’ respective wholesale obligations, and does not unduly impair the
ILECs’ abilities to offer new converged services.

150. The opinion of Commissioner Denton, dissenting in part, is attached.
Secretary General
Related documents

e Bell Aliant Regional Communications, Limited Partnership and Bell Canada —
Application to introduce usage-based billing and other changes to Gateway
Access Services, Telecom Decision CRTC 2010-255, 6 May 2010

e Review of the Internet traffic management practices of Internet service providers,
Telecom Regulatory Policy CRTC 2009-657, 21 October 2009

e Proceeding to consider the appropriateness of mandating certain wholesale
high-speed access services, Telecom Notice of Consultation CRTC 2009-261,
8 May 2009, as amended by Telecom Notices of Consultation CRTC 2009-261-1,
4 August 2009; 2009-261-2, 11 August 2009; 2009-261-3, 12 August 2009;
2009-261-4, 2 September 2009; 2009-261-5, 2 October 2009; 2009-261-6,
27 October 2009; 2009-261-7, 23 December 2009; and 2009-261-8, 12 March 2010

e Cybersurf’s application related to the implementation of Telecom Decision
2008-117 regarding the matching speed requirement, Telecom Order 2009-111,
3 March 2009

e Requests to review and vary directives in Telecom Decision 2008-17 related to
the provision of central-office-based wholesale ADSL access service and
aggregated ADSL access service, Telecom Regulatory Policy CRTC 2009-34,
26 January 2009

e Cybersurf Corp.’s application related to matching service speed requirements for
wholesale Internet services, Telecom Decision CRTC 2008-117, 11 December 2008

e Revised regulatory framework for wholesale services and definition of essential
service, Telecom Decision CRTC 2008-17, 3 March 2008



TELUS Communications Company — Network-to-Network Interface Service, Wide
Area Network ADSL Service, and Wholesale Internet ADSL Service, Telecom
Order CRTC 2007-25, 25 January 2007

Saskatchewan Telecommunications — Aggregated Asymmetric Digital Subscriber
Line (ADSL) Service, Telecom Order CRTC 2007-24, 25 January 2007

MTS Allstream Inc. — Asymmetric Digital Subscriber Line (ADSL) Data Access
Service, Telecom Order CRTC 2007-23, 25 January 2007

Bell Canada and Bell Aliant Regional Communications, Limited Partnership for
services provided in Ontario and Quebec — Gateway Access Service and High
Speed Access Service, Telecom Order CRTC 2007-22, 25 January 2007

Bell Aliant Regional Communications, Limited Partnership for services provided
in the Atlantic Provinces — ADSL Access Service and ADSL WAN Service,
Telecom Order CRTC 2007-21, 25 January 2007

Cogeco, Rogers, Shaw, and Videotron — Third-party Internet access service rates,
Telecom Decision CRTC 2006-77, 21 December 2006

TELUS Communications Inc. — Wholesale Internet ADSL Service, Telecom Order
CRTC 2006-17, 20 January 2006

Bell Canada — Gateway Access Service and High Speed Access Service, Telecom
Order CRTC 2005-62, 17 February 2005

Regulation under the Telecommunications Act of cable carriers’ access services,
Telecom Decision CRTC 99-8, 6 July 1999

Forbearance from retail Internet services, Telecom Order CRTC 99-592,
25 June 1999

Regulation under the Telecommunications Act of certain telecommunications
services offered by “broadcast carriers,” Telecom Decision CRTC 98-9,

9 July 1998

Local competition, Telecom Decision CRTC 97-8, 1 May 1997

Competition in the provision of long distance voice telephone services and related
resale and sharing issues, Telecom Decision CRTC 92-12, 12 June 1992

Resale and sharing of private line services, Telecom Decision CRTC 90-3,
1 March 1990



Opinion of Commissioner Timothy Denton, Dissenting in Part

This is a good decision, which does not go far enough. It keeps independent ISPs
(Internet service providers) somewhat competitive, in the interests of the Canadian
consumers and businesses. Yet it does not overcome the ambivalence that lies at the heart
of the Commission’s decision-making in regard to the independent ISP sector. It neither
eliminates them nor allows them the scope to compete effectively. It maintains them in a
kind of regulatory limbo.

The reasons why this ambivalence exists will be considered below.

The Commission has not seen fit to agree with the large carriers (cable and telephone)
that the time has come to put an end to the leasing of parts of the networks owned by the
large carriers, despite eloquent pleas by them to do so. It has, by the same decision, not
approved the means necessary for smaller ISPs to compete effectively, which is to say, to
allow them to lease and build facilities that would allow them to avoid the bit rate caps,
the traffic management and other measures, which would allow the smaller ISPs to fulfill
a more creative role.

Thus, as a result of this decision, the Commission has

e Approved speed matching, so that independent ISPs can match the speeds of the
incumbents’ retail Internet access offerings;

e Allowed incumbent telephone carriers a higher cost of capital for new wholesale
Internet access services, which will be reflected in higher prices allowed for these
services;

e Agreed that a duopoly of telephone and cable retail Internet access services is
insufficient, and that wireless and satellite services are not yet attractive enough
as large scale substitutes for wireline access in situations where wireline is
available;

e Found that the smaller competitors bring pricing discipline, innovation and
consumer choice to the retail Internet service markets;

e Determined that these wholesale services will eventually be eliminated when

0 functionally equivalent, practical and feasible wholesale alternatives exist
for the current wholesale access services; or

0 when competition from all sources is sufficient to protect the interests of
end-users, in retail Internet service markets, absent wholesale services.

e Taken steps to make the cable wholesale offering, Third Party Internet Access
(TPIA) more useful and attractive, in a number of ways for those who lease it.

e Declined to engage in word games as to what next-generation services might
consist of, or to engage in policy determinations in regard to access to them, but
rather to decide on a case-by-case basis whether access to them will be justified.



These decisions seem reasonable and justifiable in the circumstances.

As regards the eventual elimination of wholesale services, I have doubts about whether
wireless based alternatives will ever be sufficiently cheap and capacious to justify their
elimination. This is a future state of affairs on which it would be superfluous to speculate,
and I let the matter rest for the unfolding of events.

Where I depart from my friends on the panel is in relation to a technical arrangement
called CO-based ADSL access service.'® The advantage of such an arrangement, if it
were brought into being, would be to allow an independent ISP to get behind the traffic
management measures imposed by the incumbent carrier. The effect of doing so would
be to allow substantial service innovations, so that the lessee of the wholesale service
could rearrange the technical characteristics of the signal without harming the underlying
network, and which would allow it to offer quality of service guarantees, different bit
rates, capacities and prices. In short, innovation could proceed in ways not envisaged by
the underlying carrier. The creation of such a service would also have provided the
opportunity for some smaller carriers to move up the “investment ladder” to greater
measures of facilities-based competition, which is approved of by policy-makers, but
made impossible in practice by many forces.

In short, CO-based ADSL is a technical arrangement permitting significant service
innovation, by allowing specialist carriers to differentiate significantly their service
offerings from the underlying carrier.

The Commission has turned down CO-based ADSL. It has done so because in its
judgment, it is not persuaded that the pricing principles upon which the new service
would have to be based would make it attractive, and that only two of five significant
smaller ISPs were interested in using the new type of service.

In short, in the presence of what it believes to be ambiguous signals from parts of the
smaller ISP industry, the Commission has substituted its judgment of what the market
would do, and declared itself satisfied with the arrangements foreseen in this decision.

I think this is unfortunate and mistaken. I shall try to explain why.

The attitude one takes towards this decision depends greatly on where you consider
innovation comes from. If innovation comes frequently from smaller players trying to
satisfy the novel requirements of specialized customers, then creating circumstances in
which engineers can innovate is beneficial to the public; indeed, public policy in
telecommunications should aim for it — in a sensible balance with other policy
considerations.

Consider for a moment musical downloading. It started as a practice among technically
aware youth and has spread to become socially normal. The means whereby it is

% CO means “central office” in telephonese. ADSL is asynchronous digital subscriber line.



accomplished were at first experimental, and then became more routine as the software
was improved. Users developed the idea, and then business followed.

Likewise, I maintain, with telecommunications. In the race to satisfy special customer
requirements there exists the possibility that the specialist software engineers of the
smaller firms will beat the incumbents to a technical and business solution. To this extent
it is socially useful for them to be able to re-assemble and re-purpose parts of the
transmission systems, so long as network harm does not ensue. There may be other
conditions which should be satisfied, too, but in general the inclination should be to
favour the possibility of innovation.

Competition in telecommunications comes in two forms, not one. The first kind of
competition, the conventional kind, is where carriers compete with each other, and
further, the carriers determine what gets onto their networks. This would be the kind of
competition that is characterized by what I call “closed end-points”. The customer gets
what the carrier determines the service shall be. Service definition is fully in the hands of
the carrier. The ability to modify any portion of the network to suit customer needs
belongs solely to the carrier. The old public switched telephone network (PSTN) was of
this nature, as is the business model of Apple, which alone determines which applications
shall be allowed on its devices. This is a sensible business model if you are a carrier; it
minimizes risk of harm to the network, and allows the carrier to capture the economic
rents from the services it allows to be offered on its network, so that applications pay for
infrastructure.

There is a second form of competition, which comes from innovation. It will be recalled
that ISPs first came to public attention when they offered a way for people to get onto the
Internet. The development of the Internet protocol (IP) suite has constituted a radical
innovation in signal transmission systems. It came from developers outside the carrier
industry. In turn, the IP suite has transformed the capacities of cable and telephone
systems and made them rival to one another, since IP ended the single-purpose nature of
transmission systems. In this model, applications still pay for infrastructure, but the
owners of the applications have a right to get onto the infrastructure without anyone’s
permission. This phenomenon is referred to as innovation without permission.

When people speak of competition in telecommunications, the distinction between open
and closed end-points, and the consequences which flow from those technical
possibilities, is not usually well understood.

The first people to satisfy consumer demand for access to the Internet were small ISPs,
who saw a demand and found a technical way to satisfy it. Carriers caught up to them a
few years later, and have been squeezing them out of business ever since the beginning of
the 21* century.

The large carriers have to be encouraged to invest and innovate, certainly, and the
Commission does everything it thinks necessary to allow that to happen. Yet the question
remains whether two large players in each market constitute the right mix of factors to



encourage innovation in services. To this question the Commission has answered “no” on
several occasions, including this one. Why then do I dissent in part from the decision?

My concern is that the Commission is not engaging the steps that would be consistent
with allowing significant service innovation, and doing so on rather flimsy grounds
that it knows better than industry participants what the difficulties might be. It has
done this both in relation to CO-based ADSL access service, and with regard to local
head-end-based cable access service. It has not investigated the matter in depth, in the
sense of spending extra time investigating these matters. It has relied in part upon cost
figures from the parts of the industry opposed to these possibilities. I think the
Commission would have been better off looking into these assertions in greater depth
than we did.

While I recognize that nearly all decisions are made with inadequate information, and in
an environment of time and other constraints, I think we have failed here to take seriously
the possibility of significant service innovation on the basis of questionable assumptions
and inadequate digging into the issues.

At this stage it is appropriate to discuss the opinion-environment in which we operate.
The opinion-environment pervades decision-making because it means that whatever
differs from the current opinion environment will need more justification. More
justification is both riskier and requires harder work. The large carriers have the
inclination and ability to convey their messages to the public and the political class
relentlessly and effectively. That message can be reduced to the simple proposition that
they should at all times be allowed to maximize profits because only then can they make
the investments they need to keep Canada internationally competitive. No matter what
the profit margins are on leased equipment, wholesale services are always deemed to
undermine profit maximization. It is a message constantly heard by the Commission and
we have repeatedly found it to be without merit.

Networks are private property and derogations from the full rights of ownership are
deeply suspect. In this view, those who lease equipment and services, regardless of the
profit margins allowed by regulation, ought in principle not to exist, or if allowed to exist,
they should have no rights to lease services at tariffed rates, but should have to negotiate
the price.

Experience has shown in New Zealand and elsewhere, including this country, that the
duration of negotiations and the price demands of the carrier will ensure the business
opportunity disappears.

Networks are not of the same order of thing as a metal-stamping business. They are
affected with the public interest, which is merely to say that the reasons why they are
subject to a measure of regulation under the Telecommunications Act are valid.

The Commission does not believe that innovation occurs only at the edges of the
network. The right of carriers to innovate in network architectures is absolute, subject to



the normal policy constraints of non-discrimination and non-self-preference. The
question remains whether innovation from the edge will ever be allowed again, after the
burst of innovation which accompanied the introduction of the Internet.

What is deplorable, in my view, is the disinclination to consider that specialist outfits like
small ISPs should be allowed the opportunity for service innovation because the
Commission:

a) substitutes its opinion for what certain players in the market might decide to do;
and
b) declines to investigate the options for innovation in a serious and prolonged way.

The result is that the possibility for service innovation was turned down, without
sufficient consideration, in my estimation. The current ambivalence about the role and
legitimacy of smaller carriers continues. They are allowed to exist but denied the means
to innovate. In a business with as much uncertainty as this, turning down the possibility
for technical and business innovation seems a riskier move than letting it go ahead. To
that extent, I dissent.
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